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ADMIRALTY JURISDICTION OVER STATE 
CANALS. 


A recent case decided by the supreme 
court, and one of exceptional importance as 
extending the jurisdiction of admiralty over 
state canals and canal boats plying between 
the ports of a single state, is that of Perry v. 
Haines, 24 Sup. Ct. Rep. 8. It is very un- 
fortunate that the court in determining such 
an important question should have been un- 
able to agree on any more secure or assuring 
division than that of five to four. 

The suit in this case was to enforce a state 
lien for repairs upon a canal boat in dry 
dock, upon the Erie Canal. The defense was 
that the statute of the state of New York, 
giving a lien for such repairs, and providing 
a remedy for enforcing the same in rem. is 
unconstitutional, as far as concerns the 
remedy. and an infringement upon the ex- 
clusive jurisdiction of courts of the United 
States in admiralty and maritime causes. 
The New York court of appeals denied the 
claim of the defense and maintained the right 
of the plaintiff to enforce his lien. Perry v. 
Haines, 168 N. Y. 586, 60 N. E. Rep. 1112. 
In holding that the New York court was in 
error, the supreme court of the United States 
lavs do vn two important propositions of ad- 
m _ aw: First, that a navigable canal 
lik. the Erie Canal, which, though lying 
wholly within the boundaries of a single 
state, forms a part of a continuous highway 
for interstate and foreign commerce by con- 
necting one navigable water of the United 
States with another, is a navigable water of 
the United States as contradistinguished 
from a navigable water of the state. 
Second, that canal boats engaged in navi- 
gating a canal, meeting the conditions 
above stated, are ships or vessels within the 
contemplation of the maritime law, although 
less than three hundred tons capacity and 
although drawn by animals as a motor 


power. 

The mere statement of these two proposi-4 
tions are sufficiently far-reaching and unusua 
as to raise immediate discussion. 
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tainly justify to some extent the able dissent 
of Justice Brewer and his three colleagues, 
Peckham, Fuller and Harlan. There is a 
large element of the American people who 
bitterly oppose any extension of federal juris- 
diction, and look with jealous eyes on any 
attempted encroachments in that direction by 
any department of the federal government. 
And so it was natural that this decision of 
the supreme court, in Perry v. Haines, should 
have aroused the strong displeasure of states’ 
rights enthusiasts. One New York paper 
suggests that if the federal government is go- 
ing to exercise a supervising control over the, 
Erie Canal and interfere with its regulation 
on the part of the state government which 
built it at the outlaw of much treasure, it 
should be willing to share some of the ex- 
pense of keeping it in repair. 

The gradual extension of maritime jurisdic- 
tion has kept pave with the extension of other 
phases of federal jurisdiction. ‘Thus, at an 
2arly day, and following English precedents, 
it was held by the court in The Thomas Jef- 
ferson, 10 Wheat. 428, 6 L. Ed. 358, that 
the admiralty courts could not rightfully ex- 
ercise jurisdiction, ‘‘except in cases where 
the service was substantially performed, or to 
be performed, upon the sea, or upon waters 
within the ebb and flow of the tide.’’ This 
case was a strong one for the adoption 
of English prevedents, as it concerned a 
voyage from a port in Kentucky up the Mis- 
souri river and back again to the same port. 
It was, however, flatly overruled in The 
Genesee Chief v. Fitzhugh, 12 How. 443, and 
the modern doctrine established, to which the 
court has consistently and invariable adhered, 
that not the ebb and flow of the tide, but the 
actual navigability of the waters, is the test 
of jurisdiction. See also Fretz v. Bull, 12 
How. 466; The Montello, 20 Wall. 450; The 
Magnolia, 20 How. 296; Escanaba v. Chi- 
cago, 107 U. S. 678; The Daniel Ball, 10 
Wall. 557. In the last case cited it was held 
that Grand river, a navigable water wholly 
within the state of Michigan, being a stream 
capable of bearing, for a distance of 40 
miles, a steamer of one hundred and twenty- 
three tons burden, and forming, by its june- 
tion with Lake Michigan, a continuous high- 
way for commerce, both with other states and 
with foreign countries, was a navigable water 
of the United States; and the rule was 
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broadly announced that ‘‘those rivers must 
be regarded as public navigable rivers in law, 
which are navigable in fact,’’ and that ‘‘they 
constitute navigable waters of the United 
States, within the meaning of the acts of con- 
gress, in contradistinction from the navigable 
waters of the states, when they form, in their 
ordinary condition by themselves, or by unit- 
ing with other waters, a continued highway 
over which commerce is, or.may be, carried 
on with other states or foreign countries, in 
the customary modes in which such commerce 
is conducted by water.’’ 

This being the state of the law at.the time 
of the decision just rendered it was naturally 
not difficult to take a further step and em- 
brace navigable state: canals under the head 
of navigable waters of the United States where 
they connect with waters of a similar charac- 
ter. In the present decision the court said: 
‘*The only distinction between canals and other 
navigable waters is that dhey are rendered 


navigable by artificial means, and some- 
times, though by no means’ always, are 


wholly within the limits of a particular state. 
We fail to see, however, that this creates any 
distinction in principle. They are usually 
constructed to connect waters navigable by 
nature, and to avoid the portage of property 
from one navigable lake or river to another, 
or to improve or deepen a natural channel; 
and they are usually navigated by the same 
vessels which ply between the naturally navi- 


gable waters at cither end of the canal. Ex- 
amples of these are the St. Clair ship canal, 


connecting St. Clair river with the lake of the 
same name; the St. Mary’s canal, connecting 
the waters of Lake Superior with those of 
Lake Huron, the Illinois & Michigan canal, 
connecting the waters of Lake Michigan with 
the Missi<sippi river; the Welland canal, be- 
tween Lake Ontario :nd Lake Erie; the Suez 
canal, between the Mediterranean and the 
Red Sea; the Great North Holland canal, 
connecting Amsterdam directly with the Ger- 
man ocean; and the Erie canal, connecting 
Lake Erie with the Hudson river. Indeed, 
most of the harbors upon the lakes and At- 
lantic coast are made accessible by canals 
wholly artificial, or by an artificial channel 
broadening and depening their natural ap- 
proaches. Can it be possible that a cause of 
action which would be maritime, if occurring 
upon those conne¢gted waters, would cease to 





be maritime if arising upon the connecting 
waters?’ This opinion, however, in this case 
when the decision in the case of ex 
parte Boyer, 109 U. S. 629, is taken 
into consideration. In that case it 
was held that the admiralty jurisdic- 
tion of the federal court extended to 
collisions between two canal boats occur- 
ring in the Illinois & Lake Michigan canal, 
Mr. Justice Blatchford observing that ‘‘navi- 
gable water situated as this canal is, used for 
the purposes for which it is used,—a highway 
for commerce between ports and places in 
different states, carried on by vessels such as 
those in question here,—is public water of 
the United States, and within the legitimate 
scope of the admiralty jurisdiction conferred 
by the constitution and statutes of the United 
States, even though the canal is wholly arti- 
ficial, and is wholly within the body of a 
state, and subject to its ownership and con- 
trol.”’ 

But the crucial question involved in this 
case is, whether the exclusive admiralty and 
maritime jurisdiction of the federal courts 
attaches to canal boats,—in other words, 
whether they are ships or vessels within the 
meaning of the admiralty law. It seems that 
the Erie canal is not wide enough or deep 
enough to allow the continuous passage of 
steamers on the Hudson river or Lake Erie, 
and that freight or passengers are transferred 
to canal boats of not more than three hundred 
tons’ capacity and drawn by horses or mules. 
The court, in deciding such boats to be ves- 
sels within the meaning of the maritime law, 
said: ‘‘While these boats were vessels of light 
draught, and were drawn by animal power, 
they were from one hundred and fifty to 
three hundred tons’ capacity, — larger than 
those out of which arose the maritime law of 
modern Europe, and much larger than those 
employed by Columbus and the earlier navi- 
gators in their discovery of the new world. 
It is said by a writer in the Quarterly Review 
(Benedict, Adm. Pr. § 220), that ‘the first 
discoverers of America committed themselves 
to the unknown ocean in barks, one not above 
fifteen tons; Krobisher, in two vessels of 
twenty or twenty-five tons; Sir Humphrey 
Gilbert, in one of ten tons only.’ The ships 
in which the Vikings of Scandinavia invaded 
England, and ravaged the coasts of Western ' 
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Europe (specimens of which are still “— 
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served at Christiana), were open boats, not 
exceeding one ‘hundred feet in length and six- 
teen in breadth, and propelled partly by oars 
and partly by a single sail. In fact, neither 
size, form, equipment, nor means of propul- 
sion are determinative factors upon the ques- 
tion of jurisdiction, which regards only the 
purpose for which the craft was constructed, 
and the business in which it is engaged.”’ 


—<—<——s 








NOTES OF IMPORTANT DECISIONS. 

TRIAL AND PROCEDURE—EXCLUSION OF WIT- 
NESSES FROM CourT Room.—Of course it is well 
recognized that the trial court. at its discretion 
and on the application of one of the parties toa 
cause of action, may exclude any or all of the wit- 
nesses from the court room while evidence is 
being taken. But a violation of this rule by a 
witness, when not premeditated as a violation of 
the court’s order either by the witness or the at- 
torneys who called him, should not be sufficient 
to exclude his testimony. This was the decision 
of the Supreme Court of Nebraska in overruling 
a decision of a trial court excluding the testimony 
of a witness under circumstances such as have 
just been related. Clemmons y. Clemmons, 96 
N. W. Rep. 404. The court said: 

“The record makes it quite plain that the de- 
fendant in error knew. or had good reason to be- 
lieve, that Chapman, while not regularly subpe- 
naed, would be called as a witness to give evidence 
relating to what occurred at the making of the 
written agreement which he prepared for the 
parties. Instead of calling the attention of the 
court to the presence of Chapman in a private 
way, the defendants in error, or his attorneys, 
should have directed the attention of the court to 
his presence in such a way that the other side 
might have knowledge of his presence. That 
they did not do so, we are inclined to regard as a 
waiver by them of their right to object to his use 
as a witness. The witness himself had no knowl- 
edge of being under the rule. The attorneys for 
the plaintiff in error had no knowledge of his 
presence in the court room. There is no pretense 
that he disobeyed the rule by their consent or 
procurement. Under such circumstances the Su- 
preme Court of Missouri very fully exp: esses our 
views in Keith v. Wilson, 6 Mo. 435, 35 Am. Dec. 
443, in the following language: ‘In some cases, 
where the witness has been contumacious, and 
purposely transgressed the order, this circum- 
stance has been held sufticient to justify the court 
in excluding him. But I have seen no case in 
which it appeared that the disobedience of ‘he 
witnes3 was owing to his misapprehension of the 
object or nature of the order, and where neither 
the party nor his counsel were privy to such dis~- 
obedience, in which the court has been held war- 
ranted in excluding the witness. Indeed, if such 
an inflexible rule did exist in any of the courts of 











this country, it might well be questioned whether 
it would not be sounder policy to sacrifice the 
practice altogether, rather than endanger more 
vital principles than can be involved in the blind 
adhesion to arule of court, however reasonable 
and right in ordinary cases. A witness cannot 
deprive a party of the benefit of his testimony by 
any contumacy of his, if there be no laches or con- 
nivance on the part of the person who has a right 
to his testimony. The court isinvested with am- 
ple powers to punish such contumacy and enforce 
its orders, and it will not be contended that a 
party is bound to watch his witnesses to prevent 
their misconduct. The suitor has no extraordi- 
nary powers to enforce his wishes, nor is it, I ap- 
prehend, his duty to exercise more than ordinary 
diligence. If the misconduct of the witness comes 
under his notice, it would be undoubtedly his 
duty to present the matter to the court, but the 
affidavit of Keith in this case negatives that fact, 
and the affidavit of the witness establishes 
that there was no wilful contumacy. Under 
these circumstances I do not see how the court 
has any right to deprive Keith of the benefit of 
this testimony.**’ 











THE DOCTRINE OF STARE DECISIS— 
ITS APPLICATION TO DECISIONS 
INVOLVING CONSTITUTIONAL  IN-- 
TERPRETATION. 


The Doctrine. — The doctrine of stare 
decisis, though expressed in many varying 
forms, is nowhere better expressed than in 
the maxim which gives it its name—‘‘stare 
decisis et non quieta movere.’’ This is an 
expression of the rule together with a hint at 
its reason. ‘‘Let the decision stand and do 
not disturb things which have been settled.’” 
Kent gives the rule, its reason, and its limi- 
tations in the following words: *:A solemn 
decision upon a point of law, arising in any 
given case, becomes an authority in a like 
case, because it is the highest evidence which 
we can have of the law applicable to the sub- 
ject, and the judges are bound to follow that 
decision so long as it stands unreversed, un- 
less it can be shown that the law was mis- 
understood or misapplied in that particular 
case.’’! 

It will be noted that Kent ascribes to a 
decision not the quality of being the law, but 
merely evidence of the law, raising a pre- 
sumption that it is a correct expression of the 
law. As a presumption it may, of course, be 
overcome, and this is accomplished ‘‘when it 
can be shown that the law was misunder- 


11 Kent, Comm. *475. 
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stood or misapplied in that particu ‘ase.”’ 
On the following page we find Kent quoting 
with approval the words of Sir William Jones :? 
‘‘No man who is not a lawyer would ever 
know how to act; and no man who is a law- 
yer would, in many instances, know what to 
advise, unless courts were bound by authority 
as firmly as the Pagan deities were suppused 
to be bound by the decrees of fate.’’® We 
find that some confusion of theory and 
practice is characteristic of every discussion 
of this subject. And it is characteristic be- 
cause the rule is not one of irrefutable logic, 
but one of public policy. The applications 
of a rule with such a basis must of necessity 
beas varied as the policies geverning each 
particular case. And Kent, with his usual 
percipiency, recognized this. He says: ‘‘But I 
wish not to be understood to press too strong- 
ly the doctrine of stare decisis, * * * 
Even a series of decisions are not always 
conclusive evidence of what is law; and the 
revision of a decision very often resolves 
itself intc a mere question of expediency, de- 
pendiug upon the consideration of the im- 
portance of certainty in the rule, and the ex- 
tent of property to be affected by a change 
of it.’’* 

Its History. — During the time of the 
Roman Empire previous to 300 A. D., the 
‘‘decreta,’’ the Emperor’s decisions of par- 
ticular cases and the ‘‘rescripta,’’ his opin- 
ion on particular cases submitted to him as 
chief magistrate by officials and individuals, 
had binding force not merely in the particu- 
lar cases, but were conclusive for all cases of 
the same kind.® The Code of Justinian (534 
A. D.) contained the same provisions. ° 

In the English system the binding force of 
precedent was assumed, not from the birth, 
but certainly in the infancy of its jurispru- 
dence. Bracton studied precedents as a 
means of ascertaining the law; the period of 
the Year Books teems with judicial exhorta- 
tions to follow precedent and to judge as did 
the ancients. * 

In the year 1852, the House of Lords was 
in doubt whether or not its decisions were 
binding on itself in subsequent actions, it 

2 Jones’ Essay on Bailments, 46. 

81 Kent, *476. 

41 Kent, *477. 

5 Sohm’s Institutes of Roman Law, § 16. 

6 Inst. 1, 2, 8. 

7 For example see 33 Henry VI. 41. 





being argued that a decision of the House of 
Lords was ‘‘the constitutional mode in which 
the law is declared, and that after such a 
judgment has been pronounced, it can only 
be altered by an act of the legislature.’’s 
By the year 1860, Lord Campbell, then the 
Lord Chaneeilor, had put aside this doubt 
and with some firmness stated that the de- 
cisions of the House of Lords ‘are authori- 
tative and conclusive declarations of the ex- 
isting state of the law, and are binding upon 
itself when sitting judicially, as much as upon 
all inferior tribunals.’’® ‘This is today the 
settled law of England. It must be borne in 
mind that the practical difficulties attendant 
on this rigid rule would be far greater in the 
United States than they are in England, where 
one act of legislation is a cure of a bad law 
sufficient for a nation. And the difficulties at- 
tendant upon this rule are magnified in the 
case of decisions involving constitutional in- 
terpretations. The necessity for constitution- 
al amendmert in such cases is a strong argu- 
ment against the application of the House of 
Lords rule to American law. The logical 
reasons which support the English rule are 
equally applicable to American courts of last 
resort. If an investigation shows the Ameri- 
can rule to be different, this would be but 
one of many reminders that the doctrine of 
stare decisis is one of policy and not of reason. 

The American Doctrine. — The American 
doctrine, as expressed by Chamberlain, is 
as follows: ‘‘A deliberate and solemn decis- 
ion of a court or judge, made after argument 
on a question of law fairly arising inthe case 
and necessary to its determination, is an au- 
thority or binding precedent, in the same 
court or in other courts of equal or lower 
rank, in subsequent cases where the very 
point is again in controversy; but that the 
degree of authority belonging to such prece- 
dent depends, of necessity, on its agreement 
with the spirit of the times or judgment of 
subsequent tribunals upon its correctness as 
a statement of the existing or actual law; end 
that the compulsion or exigency of the doc- 
trine is in the last analysis, moral and _ intel- 


lectual rather than arbitrary or inflexible.’’!° 


8 Lord Campbell in Bright v. Hutton, 3H. L. C, 
¥*340 at *391, 392. 

® Attorney-General v. Dean and Canons of Wind- 
sor, 8 H. L. C. *369 at *891, 392. 

10 Chamberlain’s Doctrine of Stare Decisis, 19. 
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Assuming this to be approximately cor- 
rect, we find that its limitations are of two 
kinds, internal and external. The internal 
limitations, or those inherent to a statement 
of the doctrine, are six, namely, that there 
must be, (1) a deliberate and solemn decis- 
ion, (2) made after argument, (3) ona 
question necessary tothe determination of 
the case. Such a decision is a binding prece- 
dent in (4) the same court, (5) in inferior 
courts, (6) where the very point is again in 
controversy. The external limitations, or 
those arising outside the statement of the 
doctrine and those on which its flexibility is 
based, are (1) that the earlier decision must 
not be manifestly anjincorrect statement or ap- 
plication of the law, and (2) that the earlier 
cision must conform to the policy of the 
times in which the subsequent action is 
brought. 

This former limitation will be found to be 
qualified by the latter, for even incorrect law 
is allowed to await a legislative cure, when 
the policy of the times demands that existing 
rights should remain undisturbed. It must 
not be assumed that any part of the doctrine 
as above outlined is uncontested or settled 
law. 

(1) To say that a decision to become bind- 
ing as a precedent must be a deliberate 
and solemn decision, is to exclude from the 
operation of the doctrine all dicta, all logical 
conclusions drawn from the actual decision, 
its underlying reasons, and the law assumed 
or decided as a premise of which the decision 
is aconclusion.!! For while the actual de- 
cision may be a correct statement of the law, 
the reasons assigned may be faulty. 

Each of these excluded judicial utterances 
has been held to fall within the doctrine of 
stare decisis by different courts. In Rosher 
v. Rosher,!? the court said: ‘‘I perfectly ad- 
mit that, although there has been no such 
judicial decision, yet if I could find that this 
had been an accepted dictum of the law, and 
that it was likely to have affected divers con- 
tracts and dealings between man and man, 
and that by not following it I should be dis- 
turbing anything which had been done in 
former times over and over again’on the faith 

1 Accord: Lueas y. Board, 44 Ind. 524 at 541. Cit- 
ing, Louisville R. R. Co. vy. The County Court,jete., 1 
Sneed, 637. Contra: Matheson’s Heirs v. Hearin, 29 


Ala, 210 at 218; Bloodgood vy. Gresey, 31 Ala. 575. 
12 26 Ch. Div. 821. 





of the dictum, I should feel myself bound by 
it and I should decline to decide in opposi- 
tion to it.”’1% This is giving toa dictum 
that force which is given to erroneous decis- 
ions under the most pressing circumstances 
only. 

Chief Justice Marshall lays down the rule 
in accord with the weight of authority. 
‘*General expressions, in every opinion, are 
to be taken in connection with the case in 
which those expressions are used. If they go 
beyond the case, they may be respected, but 
ought not to control the judgment in a subse- 
quent suit when the very point is presented 
for decision. The reason of this maxim is ob- 
vious. The question actually before the 
court is investigated with care, and consid- 
ered in its full extent.. Other principles 
which may serve to illustrate it, are consid- 
ered in their relation to the case decided, but 
their possible bearing on all other cases is 
seldom competely investigated.’’!4 

(2) Need a decision that it may become a 
binding precedent be one made after argu- 
ment? The reason in support of the affirma- 
tixe is manifest. Arguments are an assur- 
ance of the fact that the decision is deliberate 
and after full cotsideration. But it does not 
follow that without argument the courts are 
unable to decide deliberately and with full 
consideration. While the reports bristle with 
cases in which the courts grant greater force 
to a precedent because the decision was made 
after argument, a careful search has revealed 
none where the court has refused to follow a 
precedent with which no decisions of equal 
dignity conflicted, because made without 
argument. The authorities furnish no sup- 
port to this limitation on the doctrineof stare 
decisis.14a 

(3) The decision must be on a question 
necessary to the determination of the case. 
This is denied by Chief Justice Waite, who 
says: ‘‘It cannot be said that a case is not au- 
thority on one point because, although the 
point was properly presented and decided 

13 Accord: State of Nevada v. Clarke, 3 Nev. 578. 

14 Cohens v. Virginia, 6 Wheat. 264 at 399, 400. Ac- 
cord: People v. Winkler, 9 Cal. 284 at 236; Pass v. 
McRae, 36 Miss. 148 at 148; Pollock vy. Farmers’ Loan 
& Trust Co., 157 U.S. 429 at 574, 579; Wisconsin Cent. 
R. R. Co. v. Price Cy., 188 U.S. 496. 

4a Contra: Dissenting opinion by Baldwin, J., in 
Decatur v. Paulding, 14 Peters, 607. The cases cited 
there are cases where the point had been assumed by 


the court, sub silentio but not decided. 
pul 
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in the regular course of the consideration of 
the cause, something else was found in the 
end which disposed of the whole matter.’’!* 
Contrasted with 
constant practice of the supreme _ court, 
together with the strongest expression of the 
limitation as outlined above, when Justice 
Curtis said: ‘‘If the construction put by the 
court of a state upon one ofits statutes was 
not amatter of judgment, ifit might have 
been decided either way without affecting any 
right brought into question, then, according to 
the principles of the common law, an opinion 
on such a question is not a decision. * * * 
And therefore this court and other courts 
organized under the common law, has never 
held itself bound by any part of an opinion, 
in any case, which was not needful to the 
ascertainment of the right or title in question 
between the parties.’?!® Some decisions go 
even farther than that of Chief Justice Waite. 
In the case of Matheson’s Heirs v. Hearin,!7 
the Alabama court held that not only is any 
point apparently decided to be regarded as 
authoritatively settled, but that all points 
assumed or imagined to have been decided in 
the first case in any subsequent decision, are 
also to be considered as having been authori- 
tatively decided by the first case. This isa 
reductio ad absurdum showing the danger of 
stepping beyond the line of ‘‘questions neces- 
sary tothe determination’’ of a cause, in al- 
lowing authoritative weight to judicial utter- 
ances. 

(4) That a precedent is binding on the 
court which gave it utterance would seem to 
follow as anecessary conclusion from the 
statement of the doctrine. The doctrine is 
not based merely on the idea of the higher 
dignity of higher courts, but also on the 
necessity for stability in the law, it being fre- 
quently ‘‘more important that the law should 
be settled, than that it should be correctly 
settled.’’ When an inferior court has de- 


15 Railroad Co. v. Schutte, 103 U. S. 118 at 143. Ac- 
cord: Michael v. Morey, 26 Md. 239 at 261; Clark v. 
Thomas, 51 Tenn. (4 Heisk.) 419; Gwinn v. Hamilton, 
75 Cal. 265 at 266; Porter v. Lee, 88 Tenn. 782 at 791. 
See, also, Buchner vy. Chicago, ete., Ry., 60 Wis. 264, 
for an attempted distinction betwen judicial dicta 
and obiter dicta. 

16 Carroll vy. Lessees of Carroll, 16 How. 275 at 286, 
287. Citing as examples, Ex parte Christy, 3 How. 
292: Jeness v. Peck, 7 How. 612. See, also, Lucas v, 


Board of Commissioners, 44 Ind. 524 at 541, 
17 See note 11, supra. 
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cided a point, the public should be entitled to 
rely on this decision asa statement of the 
law, until the point has been passed upon by 
a higher court or the court of last resort. 

A consideration of this topic divides itself 
naturally into two questions,—how far is a 
decision of the court of last resort binding on 
itself, and how far that of an inferior tribunal 
binds the same and co-ordinate courts in sub- 
sequent causes? It would seem that the de- 
cision of a court of last resort isa prece- 
dent, not so binding on itself as is that of the 
House of Lords, but subject to the same limi- 
tations as govern this doctrine as a whole. 
The aflirmative of this proposition is ex- 
pressed in the case of Rumsey v. N. Y. & N. 
E. R. R. Co.!8 Here the court of appeals 
held: ‘‘It is no doubt true that even a single 
adjudication of this court, upon a question 
properly before it, is not to be questioned or 
disregarded except for the most cogent rea- 
sons, and then only when it is plain that the 
judgment was the result of a mistaken view 
of the law applicable to the question.’’!® 
The negative of this proposition is also ex- 
pressed in a dissenting opinion of a New 
York case, where Justice Bronson said: ‘‘It 
is going quite too far to say that a single de- 
cision of any court is absolutely binding asa 
precedent. It is an elementary principle, 
that an erroneous decision is not bad law; it 
is no law at all.’’?° While this proposition, 
if conservatively interpreted, approaches that 
cited in contradiction to it, it errs in leaving 
to the court afree hand in reversing, not 
limiting it by the safeguards of ‘‘cogency 
of reason’’ for reversal together with mani- 
fest error in the previous decision. In leay- 
ing this proposition it might be well to note 
that a decision by a divided court has never 
been deemed to create a precedent for that or 
inferior courts.?? 

There is greater diversity of opinion of the 
extent in which decisions of inferior courts 


18 133 N. Y. 79 at 85. 

19 Accord: Callender’s Adm. v. Keystone Mut. Life 
Ins. Co., 23 Pa. St. 471 at 474; Lum v. Minor, 4 Nev. 
426; Butler v. Van Wyck, 15 N. Y. (1 Hill) 488; Baker 
v. Hill, 4 N. Y. 257 at 261; Porter vy. Lee, 88 Tenn. 782 
at 791; State v. Baughman, 38 Ohio St. 455 at 461. 

20 Butler v. Van Wyck, 15 N. Y. (1 Hill) 462, cited 
with approval in Leavitt v. Blatchford, 17 N. Y. 521 
at 533, 

21 Morse v. Goold, 11 N. Y. 281 at 285; Etting v. 
Bank of United States, 11 Wheat. 59 at 78; Bridge v. 
Johnson, 5 Wend. 342. 
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bind themselves and co-ordinate courts. The 
f. ieral co-ordinate courts have, in following 
a decision given in a different jurisdiction, 
based their adherence to the former decision 
not on the ground of binding precedent, but 
on that of comity.??. Where special incon- 
veniences would result, as in the case of two 
judgments affecting the same property,?* or 
where, in patent cases, the patent or its 
infringement would be established in one 
jurisdiction and denied in another, the prior 
decision is held to settle the matter in con- 
troversy. The court, however, distinctly 
denies that it is bound by the decision of a 
co-ordinate judge. Judge Knowles of the 
circuit court of the district of Montana said: 
‘‘Finally plaintiff urges that, when one cir- 
cuit court of the United States decides a 
point, all the others should conform their 
views to this decision, until the matter is set- 
tled by the rulings of the supreme court. 
But this is not the rule which prevails in the 
circuit courts of the United States. * * * 
A United States circuit court undoubtedly 
always with reluctance will assert its right to 
disagree with the decision of another circuit 
court, even when satisfied that it is erron- 
eous.’’?4 

The contrary rule is found in an opinion by 
Judge Swing, one of the Ohio circuit judges. 
‘*This case’ (referring to a decision by the 
judges of the seventh circuit) ‘‘is, so far as 
we know, the only case in Ohio in which this 
section has been construed. Without going 
into a consideration of the question as to the 
correctness of this decision, we may say, that 
while, as to some of the court, we are not 
without doubt as to the correctness of this 
decision, * * * still we think that we 
should follow it, and in doing so desire to 
say, that we think that unless it clearly ap- 
pears to the court that the decision is wrong, 
that it should be followed. * * * And 
while these decisions should not have the 
binding authority on the other circuits that a 
decision of our supreme court has, still they 
should have an authority beyond those decis- 


22 Hancock Inspirator Co. v. Register, 35 Fed. Rep. 
61. 

23 Reed v. Atlantic R. R. Co., 21.Fed. Rep. 283. 

24 Northern Pac. R. R. Co. y..Saunders, 47 Fed. 
Rep. 604, at 6183; Accord: Wooley v. Judd, 4 Duer (N. 
Y.) 379 at 389, 390. 

25 State of Ohio y. Fosdick, 1 Ohio C. C. 265. 





ions which are authority merely in proportion 
to the weight of the reason that they con- 
tain.’’?5 

(5) Argument would seem unnecessary in 
support of the doctrine that a decision of a 
higher court is binding on a lower court of 
the same jurisdiction. This would seem to 
be true whether the higher tribunal is inter- 
mediary or the court of last resort, though in 
the latter case its truth is somewhat more em- 
phatic. If a decisionis to be changed at all, 
uniformity and certainty of law demand that 
it should not be changed by a court inferior to 
the one which gave it utterance. This, how- 
ever, does not seem to be the English prac- 
tice. The inferior courts in that country 
have arrogated unto themselves the right to 
judge whether or not a decision of a higher 
court was reached through ignorance or mis- 
take, and if satisfied of this, to disregard its 
holding.?® The American rule appears to be 
contrary to that of England. How far the 
difference in our judicial systems will account 
for this variance, is open to the consideration 
of the reader. 

That the decision of the court of last resort 
is not open to controversy in either country, 
is undisputed.27 Justice Cooley says: 
‘‘Nothing is more important than that the 
law should be settled, and when a decision 
has once been authoritatively laid down by 
the court of last resort, it should be regarded 
as finally settled. Ifthe court itself desires 
areargument, it is to be presumed it will be 
ordered when the occasion presents itself; 
but unless that is done, a deliberate decision 
should not be regarded as open to contro- 
versy.’’?8 

(6) A decision is a binding precedent 
in a subsequent case where the very 
point is again in controversy. Thatits bind- 
ing force should not be of wider extent would 
seem to follow as acorollary to the proposi- 
tion that only decisions given after due de- 
liberation and full investigation acquire any 
authority. The very point in controversy is 
usually the only phase of a case so consid- 
ered. Beyond this the facts of the case and 


2 Drummond v. Drummond, 2 Eq. 335, affirmed 
2 Ch. 32; Collins v. Lewis, 8 Eq. 708; Dugdale vy. Dug- 
dale, 14 Eq. 234; Tomkins v. Colthurst, 1 Ch. Div. 626; 
Farquharson Vv. Floyer, 3 Ch. Div. 109. 

27 For English rule, see note 9, supra. 

28 McCutcheon y. Horner, 43 Mich. 483 at 486. 
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the reasons of the court are treated only in 
their relation to the crucial point.?® 

Its Elasticity.x—The definition of the doc- 
trine supported by the weight of authority 
and reason would seem to be, that a decision 
is binding as a precedent, when made after 
deliberation and full consideration, upon a 
point necessary to the determination of the 
case; and that this decision is binding upon 
the same, co-ordinate, and inferior courts 
when the very point previously decided is 
again in controversy. There remains to be 
determined how far a precedent is binding. 

(1) A precedent (subject to one exception 
to be treated later) is not binding if the de- 
cision is manifestly incorrect in statement or 
application. Some courts seem to have re- 
garded a decision as manifestly incorrect, 
when their own opinions failed to agree with 
the decision previously rendered. We be- 
lieve the test of manifest mistake should be the 
same as that used in determining whether or 
not the verdict of a jury is contrary to the 
evidence, i. e., could any one reasonably ar- 
rive at the same conclusion. If this is determ- 
ined affirmatively, we believe that a decision 
should be allowed to stand. Any greater lati- 
tude would lead to our decisions being the 
opinions of a series of judges, rather than the 
declarations of the law by one continuous, ho- 
mogeneous court. 

(2) Assuming that a decision or series of 
decisions are incorrect statements of the ex- 
isting law, they may be incorrect either be- 
cause they never were correct statements of 
the law, or because, although correct at the 
time of utterance, they have become unsatis- 
factory through change of public policy. Al- 
though the better opinion would leave the 
changing of the law in the latter case to the 
legislative body, Lord Mansfieid’s example 
and its attendant fame have been tempting to 
many courts, who forget that their function 
is not to make, but to state the law. Hence, 
we find correct, but unsatisfactory, prece- 
dents are frequently disregarded. 

In antithesis to this phase of the question, 
we find the one exception to the rule thata 
decision is not binding as a precedent, if it 
is manifestly incorrect in statement or appli- 
cation. Anincorrect statement of the law is 
allowed to stand when property interests ac- 


29 Accord: Cases cited in note 14, supra. Contra: 
Cases cited in notes 11, 12 and 13, supra. 





quired under it would be seriously affected 
by a change. The only question for the 
court is one of the balance of convenience.*° 
Chief Justice Bartch of the supreme court 
of Utah, expresses the rule as follows: 
‘*Courts occasionally find it necessary to 
overrule decisions which have been made con- 
trary to principle and the law of the land, as 
established by statute, judicial decisions and 
the constitution. * * * When there has 
been a series of decisions settling a question 
of law, and a change would seriously affect 
business interests established and acquired 
under existing laws, the rule of stare decisis 
becomes impregnable and law will not be 
changed, unless by legislative enactment.’’? 1 
We conclude that the binding force of any 
precedent is a variable quantity, changing 
with the cogency of the reasons contained 
therein, considered in the light of the policy 
of the times in which the review is made, and 
varying with the interests affected by an ad- 
herence to or a departure from the prior de- 
cision. 

Its Application to Constitutional Decis- 
ions.—Since the decision of Marbury v. Madi- 
son, the right of the courts to pass upon the 
constitutionality of an act of legislation has 
remained unquestioned. ‘‘If both the law 
and the constitution apply to a particular 
case, so that the court must either decide 
that case conformably to the law, disregard- 
ing the constitution, or conformably to the 
constitution, disregarding the law, the court 
must determine which of these conflicting 
rules governs the case. This is the very es- 
sence of judicial duty.’’ To ‘‘close their 
eyes on the constitution, and see only the 
law * * * would subvert the very foun- 
dation of all written constitutions.’’?? In 
the performance of this judicial duty, our 
courts have passed on many acts of legisla- 
tion. The question of how far the doctrine 
of stare decisis applies to such decisions has 
been answered in every possible way. 


30 McFarland y. Piso, 8 Cal. 626 at 631; Aud v. 
Magruder, 10 Cal. 282 at 291; City of San Francisco v. 
Spring Val. Water Wks., 48 Cal. 493 at 523. 

31 Kimball v. Grantsville Citv, 45 L. R. A. 628 at 
635. Accord: Ocean Beach Asso. v. Brinly, 34 N.J. 
Eq. 4388 at 449 and cases there cited. Davidson v. 
Allen, 36 Miss. 419 at. 421; Bennett v. Bennett, 34 
Ala. 53 at 56; Hodgson v. Ambrose, 1 Doug. (Eng. ) 
336 at 340. 

82 Marbury v. Madison, 1 Cranch. 137 at 177 et seq. 
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‘*Constitutional questions are unaffected 
by the doctrine of stare decisis, even th ugh 
property rights have been settled upon the 
faith of a prior erroneous interpretation of 
such constitutional previsions,’’ says one 
writer.°% Chamberlain, without examining 
the authorities, leaves us with the query, 
‘‘whether there is, or ought to be a different 
rule’’ in constitutional cases than there is in 
eases of private interest??4 Some courts 
seem toregard the maxim as of greater force 
in cases involving the interpretation of stat- 
utes an  onstitutions than in cases involving 
merely a private right. In Seale v. Mitchell, 
it was held: ‘‘What our present opinion may 
be as to the merits 0‘ the decision in that 
case,*® is now of no consequence whatever. 
In construing statutes and the constitution, 
the rule is almost universal to adhere to the 
doctrine of stare decisis. This in an adjudi- 
cated question, and the subject of its correct- 
ness is to us a sealed book.’’*® 

These suggestions of the diversity of opin- 
‘on prevalent as to this question indicate a 
Joubt, arising not in the definition of the doc- 
trine, but merely in its application. It is 
submited that a solemn and deliberate decis- 
ion, on a point necessary to the determination 
of the controversy, is binding in subsequent 
cases where the very point is again in issue, 
provided the prior decision is not manifestly 
incorrect. The question is, when such deci- 
sion is manifestly incorrect, but rights of 
greatest importance have grown up under it, 
must the courts disregard these rights and 
decide in the light of reason, or does the 
general rule of stare decisis, that an incorrect 
decision is allowed to stand when a change 
would occasion inconveniences and hardship, 
prevail ? 

Before entering upon an examination of 
the authorities upon the main question, it 
might be well to dispose of the cases where 
the construction of statutes or constitutions, 
which have been adopted from the laws of 
anoth-r state, is in question. When such pro- 
visions have been construed by the courts of 
the state of their birth before their adoption, 


33'The Correct Doctrine of Stare Decisis, 55 Cent. 
L. J. 362 at 373, 374. 

343 H. L. R. 125, 131. 

% People vy. Gillespie, 1 Cal. 342. 

36 Seale v. Mitchell 5 Cal. 401 at 403. 
Evans y. Job, 8 Nev. 822 at 344. 


Accord: 





the courts of the state of their adoption hold 
that this interpretation is adopted with the 
statute or constitutional provision.?7 This 
is not by reason of the doctrine of stare 
decisis, but because the law makers are pre- 
sumed to have had such interpretations in 
view, and to have made the interpretation a 
part of the law. It has been suggested that 
although the judicial interpretation of the 
meaning of the constitution is adopted, the 
application of that interpretation to the par- 
ticular facts remains a question for the courts 
of the adopting state. ® 

Those who contend that our doctrine has 
no application to constitutional decisions,*® 
cite in support of their view but two deci- 
sions. In Willis v. Owen*® it was sought to 
enjoin the collection of a school tax on the 
ground of its unconstitutionality. The court 
says: ‘*The questions to be considered in 
these cases have no application whatever to 
the title or transfer of property or to matters 
of contract. They involve the construction 
and interpretation of the organic law, and 
present for consideration the structure of the 
government, the limitation upon legislative 
and executive power, as safeguards against 
tyranny and oppression. Certainly it can not 
be seriously insisted, that questions of this 
character can be disposed of by the doctrine 
of stare decisis. * * * In such cases 
the former decision or previous construction 
is received and weighed merely as an author- 
ity tending to convince the judgment of the 
correctness of the particular conclusion, and 
not as a rule to be followed without in- 
quiry into its correctness.’’4! It will be 
noted that the court does not consider that 
property or contract rights are involved. Al- 
though in thought and expression the opin 
ion would probably concur in the broad view 
which it is cited to support, the case called 
for no such expression, since that view of the 
court, to which attention has been called, 


37 McIntyre v. Kamm, 12 Oreg. 258; Jenkins v. Ewin 
(Tenn.), 8 Heisk. 456; People v. Coleman, 4 Cal. 46 at 
51; Darby v. Swope, 47 Miss. 367 at 383; Ex parte 
Roungtree, 51 Ala. 42. 

38 Hess v. Pegg, 7 Nev. 23. 

39 See Note 33, supra. 

40 43 Tex. 41, 

41 Accord: State v. Yates, 66 Ohio St. 546 at 
548, 555. Here, as in the main case, no great incon- 
venience would follow a reversal. The court how- 
ever makes no distinction between constitutional de- 
cisions and those involving mere private rights. 
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brings the case well within the general doc- 
trine that manifestly incorrect decisions are 
not binding when no property or coutract 
rights have been acquired in reliance upon 
them. 

The only other case cited in favor of the 
nonapplicability of the doctrine is the Income 
Tax Case.4? Without entering into a dis- 
cussion of the correctness of the application 
of the doctrine of stare decisis by the United 
States Supreme Court, it is submitted that the 
author of ‘*The Correct Doctrine of Stare 
Decisis’’*® could not have found a stronger 
ease in support of the view which he does not 
espouse, or a better illustration of the view of 
the United States Supreme Court in regard 
to the general question. 

Chief Justice Fuller delivered the opinion 
of the court: ‘‘We proceed then to ex:mine 
certain decisions of tl:is court under the Acts 
of 1861 and following years, in which it is 
claimed that this court has heretofere adju- 
dicated that taxes like those under consider- 
ation are not direct taxes and subject to the 
rule of apportionment, and that we are bound 
to accept the rulings thus asserted to have 
been made as conclusive in the premises. Is 
this contention well founded as respects the 
question now under consideration’ Doubt- 
less the doctrine of stare decisis is a salutary 
one, and to be adhered to on all proper occa- 
sions, but it only arises in respect of decis- 
ions directly upon the points in issue. * * 
Manifestly, as this court is clothed with the 
power, and entrusted with the duty, to main- 
tain the fundamental law of the constitution, 
the discharge of that duty requires it not to 
extend any decision upon a consticutional 
question if it is convinced that error in prin- 
ciple might supervene.’’ The court then dif- 
ferentiates all the preceding cases from the 
one before it and concludes, ‘‘but we are 
considering the rule of stare decisis, and we 
must decline to hold ourselves bound to ex- 
tend the scope of decisions—none of which 
discussed the question whether a tax on the 
income from personalty is equivalent to a tax 
on that personalty, but all.of which held real 
estate liable to direct taxation only—so as to 
sustain a tax on the income of realty on the 
ground of being an excise or duty.’’ The 
dissenting judges—Justices White and Har- 

#2 Pollock vy Farmer’s Loan & Trust Co.,157U.S 
9 at 574. 





lan—although satisfied that the complainant’s 
bill the United States rule 
against enjoining the collection of a tax, in 


was barred by 
discussing the case on its merits, urge most 
strongly adberence to precedent. ‘*The fun- 
damental conception of a judicial body is that 
of one hedged about by precedents which are 
binding on the court without regard to the 
personality of its members. Break down this 
belief in judicial continuity, and let it be felt 
that on great constitutional questions this 
court is to depart fiom the settled conclu- 
sions of its predecessors, and to determine 
them «all according to the mere opinion of 
those who temporarily fill its bench, and our 
constitution will, in my judgment, be bereft 
of value and become a most dangerous in- 
strument to the rights and liberties of the 
people.’’*4 

The majority opinion admits that the doc- 


- trine of stare decisis applies to constitutional 


questions; the court is at great pains to dif- 
ferentiate the prior cases; it denies that the 
doctrine applies to the case before it, because 
the very point in controversy had never been 
decided, and it deems a logical extension of 
the previous decisions inexpedient. We have 
seen that in cases involving private right 
alone, the doctrine has no application when 
the circumstances are such as were deemed 
to exist in the Income Tax Cases. What- 
ever diversity of opinion there might have 
been as to the actual legal status of the points 
in controversy, the United States Supreme 
Court is as one in acknowledging the applica- 
tion of the doctrine of stare decisis to consti- 
tutional cases. *® 

The weight of authority is with the United 
States supreme court and conclusion is irre- 
sistible that the same rule applies t» constitu- 
tional decisions as applies to all others. The 
fact that it is the constitution that is involved 
may add to the weight of the reason for re- 
turning to the ‘rue rule when the earlier 
decision is manifestly incorrect, but the gen- 
eral doctrine provides for the consideration of 
the desirability of a change, in weighing the 
expediency of following anincorrect decision. 

An examination of the authorities will show 

4 See Note 33, supra. 

44 Pollock v. Farmer’s Loan, ete., 157 U.S. at 652. 

4 See 3 H. L. R. 125, 181 for a discussion of the 
Legal Tender Cases, 12 Wall. 457, reversing 8 Wall- 
63. It is submitted that the query there found is 
answered by this case. 
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that when the courts professed to overrule a 
previous constitutional decision, either no 
property right was involved or the desirabil- 
ity of a return to the true rule outweighed the 
inconvenience of a change; and that when 
they refused to overrule a manifestly incor- 
rect decision, it was because the injustice and 
inconvenience of a change outweighed its 
desirability. 

Of the latter class, Kneeland y. The City of 
Milwaukee*® furnishes the clearest exposi- 
tion of the doctrine. At the first hearing of 
this cause the court refused to follow an ear- 
lier decision because manifestly incorrect. 
A motion for a rehearing being granted, the 
court reversed itself. ‘‘And I admit that 
this fact’’ (7. e., that the question involves a 
constitutional prineviple) ‘‘inakes some dis- 
tinction between the cases and might justify 
a struggle to regain the lost ground of con- 
stitutional justice, even at the expense of 
some inconvenience and hardship. But it is 
equally as true in this case as in those sup- 
posed’’ (7. e., involving merely private rights ) 
‘‘that the decision constituted a business rule, 
involving the validity of the entire revenue 
transactions of the state, and of all the 
thousands of private contracts growing out of 
them; and having been acquiesced in and 
acted on for such a length of time, the error 
has passed beyond the reach of judicial 
remedy. Nocase can be found where any 
court ever changed a decision once made, 
conceding that the change must have such an 
effect. * * * In giving due effect to 
the maxim of stare decisis, it disregards 
neither the constitution nor the law, for both 
intended that this maxim should have due 


effect in the judicial system which they 
established. * * * Butit is said * * 
* our oaths to support the constitution 


imperatively require us to determine every 
constitutional question acccrding to our own 
views of the true construction of that instru- 
ment without regard to previous decisions. * 
* * Our oaths faithfully to discharge the 
duties of our office, as much bind us to sus- 
tain the law, as our oaths to support the con- 
stitution require us to enforce that. If, 
therefore, we must act only upon our opinions, 
without regard to previous decisions in the 
one case, we must do so in both.’’4? 


15 Wis, 497 at 521, 524. 
47 Accord :Grubles y. State, 24 Ind. 295 at 296; Paul- 








Where there is much diversity of opinion, 
so that a decision can not be fairly said to be 
manifestly incorrect, the doctrine of stare 
decisis applies, and the question is considered 
settled.4§ 

Greencastle Southern Turnpike Company 
v. The State,*’ overruling Langdonv. Apple- 
gate,°® contains the best exposition of the 
right to overrule a constitutional decision 
when the resulting inconveniences would be 
slight. ‘*A somewhat serious question arises 
as to the propriety of overruling the previous 
decision of this court as thereby questions of 
property may be affected,’’ said the court. 
‘*It is sufficient answer to this, tosay that the 
construction of this section of the constitution 
is a rule of legislation, and not a rule of 
property. ‘There are very few rulings of this 
court that do not indirectly affect questions 
of property. * * * All these compli- 
cations would have been avoided ; and to re- 
move the cause, and thereby prevent their re- 
currence, would in our judgment, overbalance 
any inconvenience growing out of the over- 
ruling of the long line of decisions of this 
court on this subject.’’®! We here recognize 
the general doctrine of balance of con- 
venience. 

Although the desirability of correct con- 
stitutional interpretation is sometimes greater 
than that of correct property or business law, 
and consequently greater inconveniences will 
sometimes be suffered to render a return to a 
true construction possible, it is submitted, in 
conclusion, that the rule of stare decisis has 
the same application to decisions involving 
constitutional interpretation, that it has to 
cases involving merely private right.°? 
Cincinnati, Ohio. WILiiaM J. SHRODER. 
son v. City of Portland, 12 Oreg. 450 at 456, 457; Vas- 


sault v. Austin, 36 Cal. 691 at 696. 

48 Palmer v. Lawrence, 5 N. Y. 389 at 393. 

4928 Ind. 382 at 383. 

505 Ind. 327. 

5! Accord: Dictum in Clerk vy. The State, 144 Ind. 
508 at 5389; State v. Aiken, 42 S. Car. 222; City 
and County of San Francisco v. ge Valley Water 
Works, 48 Cal. 493 at 523; Walsh, Treas. v. State, 
142 Ind. 357. 

52 Since the writing of the above article the Supreme 
Court of Ohio, while affirming State v. Yates (See 
Note 41, supra), has, in State v. gLewis, 48 Ohio Law 
Bulletin, 1001 (decided November 17, 1903, and not 
yet published in the regular reports), announced the 
following doctrine: ‘The doctrine of stare decisis 
will not be allowed to interfere with the overruling of 
a former decision upon a constitutional question 
when such former decision is clearly erroneous and it 
dces not appear that such decision has been acted 
upon as arule of property, or that rights have vested 
under it so that more injury would follow if it were 
overruled than if it were allowed to stand.” 
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RECEIVER — JURISDICTION TO ENJOIN RE- 


CEIVER APPOINTED BY FEDERAL COURT. 


ROGERS v. CHIPPEWA CIRCUIT JUDGE. 
Supreme Court of Michigan, November 17, 1903. 

1. Under Act Cong. Mareh 38, 1887, § 3, providing 
that a snit against a receiver appointed by a United 
States court shall be subject to the general equity jur- 
isdiction of the court in which he is appointed, a 
state court has no jurisdiction to enjoin the receiver 
of a telephone company, appointed by a federal 
court, and ordered by such court to charge a certain 
sum for telephone service, from withdrawing such 
service from a person unless he pays such sum, which 
is in excess of what is permitted by city ordinance. 

CARPENTER J.: On the 16th of May, 1903, 
relator filed a billin the circuit court for the 
county of Chippewa, in chancery, against the 
Union Trust Company, receiver for the Michigan 
Telephone Company. In that bill, relator averred 
that on the 23d of February, 1903, the Michigan 
Telephone Company was engaged in the business 
of leasing telephones to the public, and supplying 
the public with telephonic service in the city of 
Sault Ste Marie; that on that day the Union 
Trust Company was duly and legally appointed 
receiver for said Michigan Telephone Company 
by the United States Circuit Court, Sixth Circuit, 
and is now, and has been continuously since the 
day and year last aforesaid, engaged in the busi- 
ness of leasing telephones to the public; that 
relator has for some time, not definitely stated, 
leased one of said telephones, and has heretofore 
paid therefor under protest the sum of $36 per 
year; that he is entitled to have said service, by 
virtue of an ordinance passed by the city of Sault 
Ste Marie, as well as by virtue of the charges to 
others, at the rate of ‘$24 per year; that he has 
tendered money on this basis to the receiver; that 
the receiver insists that relator continue to pay at 
the rate of $36 per year, and threatens to deprive 
him of telephonic service if such payment is not 
made. Relator praysin his bill for both a tem- 
porary and permanent injunction, restraining de- 
fendant from carrying out its threat. On the fil- 
ing of this bill, a tempor iry injunction was issued, 
as therein prayed. Subsequently the receiver, 
without conceding the jurisdiction of the circuit 
court, filed therein a certified copy of its order of 
appointment, and of the bill upon which said ap- 
pointment was based, and suggested that the cir- 
cuit court for the county of Chippewa,in chancery, 
could not entertain jurisdiction of complainant's 
suit. Still later—July 23, 1903—the circuit court 
entered this order: ‘*The suggestion filed on the 
4th day of June, A. D. 1903, in the above entitled 
cause, by the defendant, questioning the juris- 
diction of this court, and setting forth the pend- 
ency of receivership proceedings in the United 
States Circuit Court, Sixth District, in equity, 
having been brought on for hearing, this court 
orders that the injunction »warded by an order of 
this court, dated May 16, A. D. 1903. do stand dis- 
solved, and all proceedings therein be dismissed ; 








and the complainant is hereby left, without pre- 


judice, to the Unit d States Circuit Court, Sixth 
District, in equity. for the enforcement of what- 
ever rights or remedies he may be entitled to in 
the premises.” 

Relator applies to this court for a mandamus 
compelling the vacation of the order above set 
forth. The right of the court below to entertain 
jurisdiction depends upon the proper construc- 
tion of section 3 of an act of Congress enacted 
March 3, 1897, as amended August 13,1888 (chap- 
ter 866, 25 Stat. 436 [U. S. Comp. St. 1901, p. 582]). 
That sectizn reads as follows: ‘That every 
receiver or manager of any property, ap- 
pointed Dy any court of the United States, may 
be sued in respect of any act or transaction of his 
in carrying on the business connected with such 
property. without the previous leave of the court 
in which such receiver or manager was appointed. 
But such suit shall be subject to the general 
equity jurisdiction of the court in which such re- 
ceiver or manager was appointed, so far as the 
same shall be necessary to the ends of justice.” 
To grant relator relief on his bill, a state court 
must determine that heis entitled to telephone 
service at a lower rate than heretofore charged 
him. The order of the federal court appoint- 
ing a receiver contains this language: ‘Said 
receiver is hereby authorized and directed to 
furnish all telephones and telephone service 
on the terms and conditions and at the rates 
now charged by the defendant (the Michigan 
Telephone Company) until the further order of 
this court." There is force in relator’s conten- 
tion that it is not intended by this order to direct 
the receiver to continue to discriminate against 
any particular person. The order clearly indi- 
cates, however, what we should know without it, 
that the court which appointed the receiver claime 
the right to determine the rate upon which tele- 
phone service shall be furnished. The right to 
make this determination necessarily belongs to 
that court, and this right is necessarily exclusive. 
A state court has no more right to determine the 
rent which the receiver shall charge one person 
than it has to determine what it shall charge all 
persons. If such a determination were ‘nade, it 
would, under the language of the statute, ‘be 
subject to the general jurisdiction of the court in 
which such receiver was appointed.’ It follows 
that, if the state court should issue an injunction 
in this case, its enforcement would depend upon 
the judgment of the federal court appointing the 
recciver. The proposition that state courts should 
issue such injunctions cannot be seriously enter- 
tained fora moment. No court should assume 
jurisdiction of a controversy unless it can make a 
binding decision therein. 

In support of the contention thatthe state court 
should assume jurisdiction in this case, relator 
cites the following cases: Reinhart y. Sutten, 58 
Kan. 726, 51 Pac. Rep. 221; Stoltz v. Milwaukee, 
etc., R. Co.(Wis.), 80 N. W. Rep 68; Jn re Attor- 
ney-General (Wis.), 88 N. W. Rep. 912. In Rein- 
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hart v. Sutton, supra, the state court determined 
that a receiver appointed by a federal court had 
committed a nuisance in digging a ditch. Its 
jurisdiction to compel the ditch to be re-filled, 
and the receiver to pay damages caused by its ex- 
cavation, was upheld. ‘That case is clearly dis- 
tinguishable from the one at bar. The judgment 
pronounced in the state court in no way interfered 
with the right of administering the trust reserved 
in the federal court. In Re Attorney-General, 
supra, the supreme court of Wisconsin permitted 
the attorney general to apply for an injunction 
restraining the receiver of a federal court from 
destroying a railroad in the state, saying: ‘‘When 
there is brought to our attention by the highest 
law officer of the commonwealth a state of facts 
from which it may be seriously argued that the 
federal court has, in excess of its jurisdiction, in- 
vaded the rights and prerogatives or sovereignty 
of the state, this court will not hesitate to ex- 
amine and decide such questions.’* We need go 
no further to show the distinction between that 
case and the one at bar. The case of Stoltz v. Mil- 
waukee, etc., Railroad Company, supra, also de- 
cided by the supreme court of Wisconsin, is more 
nearly in point. In that case the complainants 
sought an injunction restraining the receivers ap- 
pointed by the federal court from operatingfa 
railroad across their land before payment of the 
compensation to which they were constitutionally 
entitled. The jurisdiction of the state court to 
issue this injunction was upheld. It is sufficient 
to say of that case that it did not there appear as 
clearly as it does in the case at bar that the effect 
of the injunction was to interfere with the power 
of administering and managing trust property 
necessarily reserved to the court appointing the 
receiver. 

While we tind no case precisely like the suit at 
bar, there is no lack of authority for the views 
expressed in this opinion. Chief Justice Fuller, 
in speaking of the law under consideration, said: 
‘“‘As, however, the receiver, as the officer of the 
court holds the property for the benefit of all who 
have an interest in it, and is not to be interfered 
with in its administration or disposal by the judg- 
ment or process of another court, the closing 
clause of the section, out of abundant caution, 
provides that, when the receiver is sued without 
leave, ‘such suit shall be subject to the general 
equity jurisdiction of the court in which said re- 
ceiver or manager was appointed, so far as the 
same shall be necessary to the ends of justice.’ ”’ 
Gableman v. Peoria Ry. Co., 179 U.S. 338, 21 Sup. 
Ct. Rep. 171, 45 L. Ed. 220. ‘*No court can in- 
terfere with the custody of property held by an- 
other court through a receiver.’’ Dillingham v. 
Russell, 73 Tex. 47, 11S. W. Rep. 139, 3 L. RB. A. 
634, 15 Am. St. Rep. 753. ‘‘Norule is better es- 
tablished than that a court having the custody of 
property through the agency of its receiver will 


“not suffer that possession to be disturbed, either 


by a levy or sale under process issued by some 
other court, or by the bringing of an independent 





suit against its receiver to recover the possession 
of the res, or to enforce a lien thereon, or to 
establish any claim thereto.’’ Minot v. Mastin, 95 
Fed. Rep. 737, 37 C. C. A. 236. ‘In the case of Zim- 
merman Vv. So Relle, 25 C. C. A. 518, 520, 80 Fed. 
Rep. 417, and in Merritt v. Barge Co., 24 C. C. A. 
530, 533. 79 Fed. Rep. 228, this court held that when 
a suit is brought to enforce a lien against specific 
property, or to marshal assets, or to administer a 
trust, or to liquidate an insolvent estate, and in 
all other cases of a similar kind, where in the 
progress of the case the court may find it neces- 
sary or convenient to assume control of the prop- 
erty in controversy, the court which first acquires 
jurisdiction of such a case by the issuance and 
service of process is entitled to retain it to the 
end, without interference on the part of any 
other court of co-ordinate jurisdiction.””> Mem- 
phis Savings Bank v. Houchens, 115 Fed. Rep. 110, 
C. C. A.176. ‘But considering it the law under 
consideration in the light of and as in harmony 
with the seventh amendment of the constitution 
of the United States, we must construe it as ap- 
plying only to suits which seek to interfere with 
the receiver’s possession of property, and to pro- 
cess the execution of which would have that ef- 
fect.”’ Dillingham v. Hawk, 60 Fed. Rep. 497, 9C. 
C. A. 104, 23 L.R.A.517. **The possession of 
property by receivers, under the appointment and 
order of a court in a cause, is the possession of 
any for the court in that cause. No suit or pro- 
ceeding touching the property can be maintained 
but in that court in that cause, or by leave of 
court obtained in that cause. This result follows 
from the nature and scope of the proceedings, is 
necessary for the purposes for which receivers 
are appointed, and is elementary. The statute 
which allows suits against a receiver ‘in respect 
of any act or transaction of his in carrying on the 
business connected with such property,’ does not 
change this as to suits affecting the property 
itself.” American Loan & Trust Co. v. Central 
Vermont R. Co., 84 Fed. Rep. 917. 

We therefore approve the order of the circuit 
judge, and decline to issue the mandamus prayed 
for. The other justices concurred. 


Nortr.—Interference by State Court with a Receiver 
Appointed by a Federal Court.—The act of congress 
of March 3, 1887 (25 U.S. Stat. 436, 552), provides as fol- 
lows: ‘‘That every receiver or manager of any prop- 
erty, appointed by any court of the United States, 
may be sued in respect of any act or transaction of his 
in carrying on the business connected with such prop- 
erty, without the previous leave of the court in which 
such receiver or manager was appointed. But such 
suit shall be subject to the general equity jurisdiction 
of the court in which such receiver or manager was 
appointed, so far as the same shall be necessary to 
the ends of justice.’”’ What did congress mean to say 
by this statute? And what are the practical benefits 
which were expected to result therefrom? These are 
questions of great importance to lawyers of every 
state. Later we may treat this question exhaustively 
and express the result of our own reasoning in the 
shape of a leading article. At this time we will con- 
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tent ourselves with pointing out what the decisions 
have to say which construe it. 

Federal Decisions.—We naturally look tirst to the 
federal courts for the proper construction of an act of 
congress. One of the first cases in which this act is 
construed is that of Central Trust Co. v. Railroad, 40 
Fed. Rep. 426. In this case a receiver had been ap- 
pointed by the federal courts of Arkansas and Mis- 
souri for a certain railroad running through both 
those states. The receivers established their head- 
quarters at St. Louis, thus making it impossible for 
Arkansas creditors to sue them in their own courts. 
The court held that this statute giving citizens of a 
state the right to sue a federal receiver could not be 
evaded by the receiver leaving the state, and that 
claimants might sue the receiver without leave of the 
federal court by service on any of his agents located 
in the state where the suit is brought. In the next 
ease, that of Missouri Pacific Ry. Co. v. Railroad, 41 
Fed. Rep. 311, the court in cutting down a judgment 
obtained against a federal receiver ina state court for 
$10,000 to $5,000, used this language: ‘The better 
opinion of the effect of this act is that it merely dis- 
penses with leave of the court appointing the receiver, 
as a prerequisite to instituting a suit against him in 
another court, and that a suit brought thereunder has 
the same status, and that a judgment rendered therein 
has the same effect, as if permission to sue had been 
regularly granted by the court appointing the re- 
ceiver. However this may be, it is clear that when a 
judgment is obtained, and is brought to the court of 
original jurisdiction to be ranked as a lien upon the 
trust funds, such judgment is subject to the general 
equity jurisdiction, and the duty of determining the 
rightfulness of the judgment, including whether the 
amount is just, is still imposed upon this court, as it 
would be if it had ordered an issue tried at 
law.” In the ease of Central Trust Co. v. 
Railroad, 41 Fed. Rep. 551, Judge Caldwell, 
the great commoner among federal judges, ab- 
solutely repudiates the construction put upon the act 
by the case last cited. We have never heard a clearer 
argument made on this point than the following quo- 
tation from the opinion in this case: ‘The court is 
asked to qualify the order relating to judgments re- 
covered in the state courts, by adding a proviso to the 
effect that, when it is shown that the judgment is 
for a grossly excessive amount, this court will reduce 
it toa just and reasonable sum. This court will not 
entertain the suggestion that its receiver will not ob- 
tain justice in the state courts. The right to sue the 
receiver in the state court would be of little utility, if 
its judgment could be annulled or modified at the 
discretion of this court. It is open to the receiver to 
correct the errors of the inferior courts of the state 
by an appeal to the supreme court. But this court is 
not invested with appellate or supervisory jurisdic- 
tion over the state courts, and cannot annul, vacate 
or modify their judgments.” In the case of the St. 
Nicholas, 49 Fed. Rep. 671, the court holds that even 
where a large number of persons are killed on a 
steamer traversing public nay/gable waters and the 
owner of the boat under the limited liability act of 
congress secures an injunction against the prosecution 
of suits in personae for wrongful death in the state 
conrts, cannot resist the prosecution of such suits in 
remin the federal court merely because the state 
statute, giving a right of action for wrongful death, 
creates no lien therefor. In Central Trust Co. vy. Rail- 
road, 59 Fed. Rep. 385, MeCormick, J., held 
that a federal court has a _ right, notwith- 


| 
| 





standing the statute, to enjoin the  prosecu- 
tion against him in the state courts of 
damage claims arising during the receivership; 
and tbat it will exercise this power when it appears 
that the purchaser will be subjected to a multiplicity 
of suits, subject to the same defenses. This rule is 
supported by the United States Circuit Court of Ap- 
peals in the case of Texas and Pacific Ry. Co. v. 
Kuteman, 54 Fed. Rep. 547. In the case of McNulta 
v. Lockridge, 141 U.S. 327, it was held that a receiver 
of arailroad, appointed bya federal court is not en- 
titled to immunity from suit ina state court for acts 
done by his predecessor, without previous permis- 
sion given by that court. The important case of Jn re 
Tyler, 149 U. S. 164, comes next, in which the su- 
preme court holds generally that no levy or process 
of a siate court on any judgment rendered against the 
receiver can disturb any property held in his posses- 
sion as receiver, and that the federal courts must 
“preserve property in the custody of the law from 
external attack.”? This was acase of an attempted 
levy by a tax collector of a state. Another important 
decision showing the liberal attitude cf the supreme 
eourt is that of Texas and Pacific Ry. Co. v. 
Johnson, 14 Sup. Ct. Rep. 250. In this case the 
important rule was laid down that an order oi a 
federal court discharging a railroad receiver and re- 
storing the property to the company without fore- 
closure and requiring that all claims against the re- 
ceiver shall be presented by intervention to the court 
before a given Cate, in default whereof they shall be 
barred, does not, in view of the provision making re- 
ceivers liable to suit in any competent ceurt without 
leave of the appointing court, prevent the subse- 
quent recovery of a judgment in personam for per- 
sonalinjuries in a state court, or the enforcement 
thereof by the same court. The federal! circuit court 
in the case of Central Trust Co. v. Railroad, 59 Fed. 
Rep. 523, holds that in view of this last decision of 
the supreme court, the federal court appointing the 
receiver, has no authority or power to enjoin the 
bringing of suits in the state courts. The court in 
this case also says that the supreme court has, by the 
decision just referred to, practically denied the 
power of the federal court to review the judgment 
obtained in the state court in any particular. In the 
ease of Swope v. Villard, 61 Fed. Rep. 417, it was 
held that the statute under consideration, does not 
authorize a suit by a stockholder of a corporation 
against its receiver and others, without leave of 
court, upon a cause of action which accrued to the 
corporation before the receiver was appointed, and 
upon which the receiver has refused to sue, since 
such refusal does not constitute an act or transaction 
in carrying on the business. The case of Jn re Barn- 
ard, 61 Fed. Rep. 531, shows the bitter opposition of 
the federal courts to the evident intent and purpose 
of this act. In this case several garnishment suits 
had been filed in state tribunals against a fed- 
eral receiver. The latter asked for an injunction. 
The federal court not feeling justified in making such 
order, nevertheless issued a decree holding that it 
disapproved of the bringing of garnishment suits 
against its receiver in state courts, and would not 
look favorably on any judgment obtained therein. 
The receiver was ordered to file a certified copy of 
this decree in any court where such proceedings 
were brought against and to make no further de- 
fense, the court declaring that if then the claimant 
persisted in prosecuting his claim in the state court, 
the federal court would not recognize the judgment 
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therein obtained nor allow any payment thereon. 
In almost direct conflict with the preceding case is 
that of St. Louis 8S. W. Ry. Co. v. Holbrook, 78 Fed. 
Rep. 112, in which it was held that the authority 
given by the Act of March 3, 1887, to sue federal re- 
ceivers without previous leave of the appointing 
court, makes ajudgment obtained against such re- 
ceivers in a state court, for personal injuries, conclu- 
sive as to the right of the plaintiff therein and the 
amount of his recovery. And it was particularly 
held in that case that it is immaterial that, according 
to the state procedure, the case was tried withouta 
jury, where neither party demandedajury. That 
the supreme court is evidently more liberal in its 
construction of this statute than the lower federal 
tribunals is abundantly shown by the case of Erb v. 
Morasch, 177 U. 8. 584, where the court held thata 
federal receiver is liable to suit in a court other than 
that by which he was appointed, eyen in a state court, 
for a disregard of official duty, which disregard of 
duty on his part gives a cause of action, under the 
laws of the particular state, tothe party suing. The 
court also held that decision of the highest court of 
the state was conclusive on the federal court. 


Decisions of State Courts.—The state courts them- 
selves have been very liberal in their construction of 
this act; in fact, in most cases where the rights of the 
state or its citizens are not seriously ignored, the 
state courts are inclined to refuse jurisdiction be- 
eause of their inability to enforce their own judg- 
ments. They, therefore, give the federal court the 
benetit of any doubt that may arise as to any given 
ease. Thus in the case of Glover y. Thayer, 101 Ga. 
824, the court held that a receiver appointed by a 
federal court cannot, without leave, be called upon 
in another jurisdiction to answer a suit instituted 
against him by ajudgment creditor of another per- 
son, for the purpose of subjecting to the payment of 
such judgment asum alleged to be due by such re- 
ceiver tosome other person. The court argued that 
there is no such privity between such receiver and 

@uch judgment creditor as will enable the latter to 
maintain his action; and that even if there were, the 
suit does not relate to any ‘‘act or transaction of the 
receiver” in connection with the property committed 
to his care, in respect of which he is liable under the 
act of congress to be sued without leave of the court 
appointing him. So also in the case of Bennett v. Rail- 
road, 17 Wash. 534, an action to quiet title to land 
claimed or held by a receiver was held not to relate 
to an “‘act or transaction” of the receiver. The case 
of Proctor v. Railroad, 42 Mo. App. 124, holds that 
service on a federal receiver of a railroad may be 
made on any of his agents. In the case of Meyer v. 
Harris, 61 N. J. L. 83, it was held that the act applies 
to a suit for injuries caused by a nuisance operated 
by him. The case of Receiver v. Williers, 1 Tex. Civ. 
App. 540, hold that an action for personal injuries 
may be brought without leave in a state court against 
a federal receiver. The case of Stolze vy. Railroad, 
104 Wis. 47, holds that an injunction can issue from a 
state court preventing a federal receiver from operat- 
ing a railroad which has taken land of the claimant 
for its right of way and has not paid for it. The 
other state decisions may be summed up as support- 
ing the following propositions: That a receiver ap- 
pointed by a United States court is subject to suit in 
any court having jurisdiction without asking leave of 
the appointing} court. That the custody of the pro- 
perty appertains exclusively to the court which ap- 
pointed the receiver. but in another court may be es- 





tablished a debt against the receivership which will 
be recognized by the appointing court. That the 
manner of payment and the adjustment of equities 
between the various claimants pertains exclusively 
to the court having custody tkrough the receiver of 
the assets. Dillingham v. Russell, 73 Tex. 47; Rein- 
hart v. Sutton, 58 Kan. 726. 








CORRESPONDENCE. 


FRAUDS UNDER THE NATURALIZATION LAWS AND A 
SUGGESTED REMEDY. 
To the Editor of the Central Law Journal: 

A few weeks ago you had an article on the subject 
of naturalization and in your issue of the 11th I find 
extracts from the address of Charles A. Johns on the 
same subject. 

Both articles clearly present the evils of the admin- 
istration of our naturalization laws, which, in them- 
selyes, are probably broad enough and sufficient to 
properly protect the citizenship of the country, pro- 
viding care is taken in their administration. But the 
evil of admitting ignorant foreigners in large num- 
bers upon the eve of election isa serious one. I have 
seen statements in Chicago papers showing how 
many men were “lined up” and admitted in a certain 
period of time. Sometimes a special evening session 
of court is held for this very purpose and it appears 
that less than a minute on an average was used in the 
examination of applicants. These are people who be- 
come electors and take part in the choosing of officers 
to administer the government. In great contrast is 
the record of a case in New York where an intelligent, 
highly educated, refined young lady of foreign birth 
desired to become a citizen of this country and over 
half an hour was consumed in examining her as to 
her qualifications for citizenship. 

The articles referred to suggest the taking away 
from the state courts jurisdiction in these cases but 
great hardship would be the result. For instance, 
many desirable foreigners are settling remote from 
places where the federal courts are held, lines of 
transportation are few, and cost of transportation 
high, while in states where the most undesirable ele- 
ment congregates access to these courts is easy. 

It has occurred to me that an amendment to the 
naturalization laws, leaving the jurisdiction as it is, 
providing that no one should be permitted to vote 
until one year after naturalization, would, in a meas- 
ure, check the evil. With election in which they 
might participate at leasta year away the ward 
politicians would not be so active in forwarding this 
undesirable naturalization movement. But better 
than all would be the conscientious administration of 
the law for the purpose of receiving good citizens 
rather than increasing the number of voters to be 
controlled by over zealous partisans. 

Yours very truly, 

Chicago, Il. G. E. McCauGHan, 

[The interesting suggestions made by our corres- 
pondent are worthy of very thoughtful consideration, 
and the remedy suggested certainly probes the heart 
of this open sore of our national life. For further dis- 
cussion of this question, see 57 Cent. L. J. 383, 472.] 











HUMOR OF THE LAW. 


An incident occurred the other day befcre Judge 
A. G. Andrews in the Augusta, Maine, municipal] 
court, which illuetrated how varied are the experi- 
ences of a municipal court judge. 

A man had been arrested for drunkenness, and as 
he passed along with others of his kind the judge 
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simply pronounced a fine of $3. The man had no 
money, and with the consent of the city marshal he 
started out to find the amount. Three hours later 
the man was found by an officer. He had found the 
amount necessary to square himself with the court, 
but his appearance showed conelusively that it had 
not been used for that purpose. He was rounded up 
by the officer, and when the judge beheld him it re- 
quired only a glance to decide the case. 

“Thirty days,’? were the words that the judge pro- 
nounced. For a momert the man was 2 little dazed; 
then it was his turn: 

“Judge,” said he, “this ain’t right. There’s some- 
thing in tke constitution about a man’s not being put 
in jeopardy of life or limb twice for the same crime. 
I have already been fined for this crime. This is the 
same drunk I was up for this morning. I haven’t 
got over it yet.” 

This latter statement was evident, and the court 
considered the point well taken. 
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1, ACKNOWLEDGMENT — Notary. — A member of a pri- 
vate banking partnership held disqualified from taking 
an acknowledgment of a chattel mortgage given to a 
trustee for the firm’s benefit.— Farmers’ & Merchants’ 
Bank vy. Stockdale, Iowa, 96 N. W. Rep. 732. 

2. ALTERATION OF INSTRUMENTS—Address.—A writing 
of an address on a note held not an alteration thereof.— 
Merchants’ Bank of Canada v. Brown, 83 N. Y. Supp. 1037. 


3. ALTERATION OF INSTRUMENTS—What Law Governs. 
—A note made in Canada, and by its terms payable 
there, isa contract governed by its laws. — Merchants’ 
Bank of Canada vy. Brown, 83 N. Y. Supp. 1037. 


4. APPEAL AND ERROR — Assignment or Errors.—As- 
signments founded on errors alleged to have been com- 
mitted by the court in referring to the testimony, not 
brought to his attention at the time, will not be consid 
ered. — Kuntz v. New York, C. & St. L. R. Co., Pa., 55 Atl. 
Rep. 915, 

5. APPEAL AND ERROR — Brief. —On appeal in a suit in 
equity the brief of acodefendant will not be stricken 
from tive files on the ground that it is in aid of plaintiff. 
-Chicago Terminal Transfer R. Co. v. City of Chicago, 
Ill., 68 N. E. Rep. 99. 

6. APPEAL AND ERROR— Judgment Roll.—Orders, stip- 
ulations, and an oath and account of a receiver, in the 
transcript, not being authenticated, cannot be consid- 
ered on appeal, being no part of the judgment roll.— 
O'Neil v. McLennan, Cal., 72 Pac. Rep. 576. 

7. APPEAL AND ERROR — New Trial. — Where error is 
assigned on the overruling of a motion for a new trial, 








and no point made on the form of the verdict, the writ 
will not be dismissed because the verdict is not in the 
record.—Lenney v. Finley, Ga., 45 S. E. Rep. 317. 

8. APPEAL AND ERROR — Opening Highway. —In an 
action to restrain the opening of a highway, wherea 
copy of the vacation petition is included in the tran- 
script on appeal, it will be presumed to have been a part 
of the complaint.—Wagner v. Mahrt, Wash., 73 Pac. Rep. 
675. 

9. APPEAL AND ERROR—Rehearing.—Where a particu- 
lar ground for rehearing is not certified by other coun- 
sel, as required by Supreme Court Rule 53 (39S. E. x), 
such ground cannot be considered. — Kerr v. Hicks, N. 
Car., 45S. E. Rep. 529. 

10. ARMY AND NAVY — Discharge of Members. — The 
commissioners of the soldiers’ home are personally lia- 
ble in damages if they maliciously expel a member.— 
Black vy. Linn, S. Dak., 96 N. W. Rep. 697. 

11. ARMY AND NAvy—Vested Right of Ofticer’s Rank.— 
The relative rank of officers of the army and navy does 
not constitute a vested right, nor a matter of contract, 
but is subject to regulation by legislation of congress 
and to the action of the executive departments within 
the scepe of their discretion. — United States v. Elihu 
Root, Dist. of Col. App., 31 Wash. Law Rep. 679. 

12. ASSAULT AND BATTERY—Nominal Damages.—In an 
action for assault and battery, an objection that plaintiff 
was not entitled to more than nominal damages held 
without merit.—Schmitz v. Kirchan, Wash., 73 Pac. Rep. 
678. 

13. BANKRUPTCY — Adjudication. — Under Bankr. Act 
July 1, 1898, ch. 541, § 18, 30 Stat. 551, U. S. Comp. St. 1901, 
p. 3429, providing for notice of a petition for involuntary 
bankruptcy to the person named as defendant, a cred- 
itor who has no notice of the petition cannot attack the 
decree of adjudication, where the records show a reg- 
ular proceeding. — Roberts v. Fernald, N. H., 55 Atl. Rep 
942, 

14. BANKRUPTCY — Receiver. — Proceedings under the 
federal bankrupt act, against an alleged insolvent cor- 
poration held not to supersede proceedings in a state 
court for the appointment of a receiver and other relief 
under a state statute which could not be granted under 
the bankrupt act.—Singer v. National Bedstead Mfg. Co., 
N. J., 55 Atl. Rep. 868, 

15. BANKS AND BANKING — Authority of Cashier.—Na- 
tional bank, authorizing cashier to buy and sell stock 
on its account, held liable for his transactions, both for 
cash and on margins. — National Bank of Boyertown v. 
Fridenberg. Pa., 55 Atl. Rep. 960. 


16. BANKS AND BANKING—Debts of Bank.—The debt of 
a bank to acreditor, who holds its note, and, as collat- 
eral, notes indorsed by it, as regards the creditor’s right 
to dividends, in a proceeding under Gen. Laws 1896, ch. 
178, § 42 et seq., is the bank’s note only. — Jn re Burke, R. 
I., 55 Atl. Rep. 825. 

17. BANKS AND BANKING—Liability of Pledgee.—Under 
Civ. Code, §§ 321, 322, the exemption of a pledgee of bank 
stock from liability to creditors can only be availed of 
where it appears on the face of the corporation’s books 
that he holds the stock as pledgee only. — Hurlburt v. 
Arthur, Cal., 73 Pac. Rep. 784. 


18. BENEFIT SOCIETInS — By-laws. — Fixed rignis of 
member of a beneficial association held not affected by 
a subsequent change of the by-laws.—Marshall v. Pilots’ 
Ass’n, Pa., 55 Atl. Rep. 916. 

19. BENEFIT SOCIETIES—Delinquent Dues.—Retention 
of subsequent dues of amember, subject to forfeiture 
for delinquent payment of past dues by the head office 
of a beneficial association, held a waiver of the forfeit- 
ure.—Lord v. National Protective Soc., Mich., 96 N. W. 
Rep. 443. 

20. BILLS AND NOTES — Consideration.—A check deliv- 
ered by degedent to his bousekeeper prior to his death 
held based on a sufficient consideration and enforceable 
against his estate.--Clay v. Layton, Mich., 96 N. W. Rep. 
458. 
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21. BOUNDARIES —Restoration by Survey.—Lost mean- 
der corners may be restored by running the line from 
the nearest known corner the direction and distance 
called for by the notes of the original survey.—Simmons 
v. Jamieson, Wash., 73 Pac. Rep, 700. 

22. BRIDGES — Letition for Construction. — A county 
board at an adjourned meeting held authorized to act on 
anew petition for the construction of a bridge partly in 
two townships after at its regular session refusing a 
petition for the same purpose.—Board of Sup’rs of Ionia 
County v. Ionia Circuit Judge, Mich., 96 N. W. Rep. 497. 

23. BUILDING AND LOAN ASSOCIATIONS — Borrowing 
Member. — Where a borrowing member of a building as- 
sociation tendered the amount due while the association 
was a going concern, he was only liable for the amount 
of his loan and legal interest, exclusive of losses.—Na- 
tional Building & Loan Ass’n vy. Frisbie, Ky., 768. W. 
Rep. 7. 

24. BUILDING AND LOAN ASSOCIATIONS — Borrowing 
Member. — It was competent for the stockholders of a 
loan association, in winding up its business, to estimate 
the value of the shares and determine amount due from 
each borrowing member, after deducting the value of 
the stock so estimated.—Star Loan Ass’n v. Moore, Dela. 
55 Atl. Rep. 946. 

25 CARRIERS — Stepping on Running Board. — A pas- 
senger on an electric street car, leaving his seat and 
stepping onto the running board of the car while in mo- 
tion, assumes the risk of his position. — Bainbridge v. 
Union Traction Co., Pu., 55 Atl. Rep. 836. 

26. CERTIORARI — Certifying Facts.—In certiorari, used 
as a writ of review, proper practice requires that the 
lower court should certify the facts found. — C. B. Coles 
& Sons Co. v. Blythe, N. J.,55 Atl. Rep. 816. 

27. CHARITIES — Disposition of Res. — Where a charit- 
able trust of the assets of a volunteer fire department 
was invalid, and the corporation had ceased to exist, the 
trust res should be distributed among the existing mem- 

bers of the corporation. — Hopkins v. Crossley, Mich.,9 
N. W. Rep. 499. 


28. CHATTEL MORTGAGES—Description.—A description i 


in a chattel mortgage as “all other personal property” 
then owned by the mortgagor, or which he might there- 
after acquire, held not sufficiently specific. — Farmers’ & 
Merchants’ Bank v. Stockdale, Iowa, 96 N. W. Rep. 732. 

29. COMMERCE—Peddling Without License.—A peddler 
ef teas, coffees, etc., held not engaged in interstate com- 
merce, so as to exempt him from liability fur peddling 
without a license, in violation of a city ordinance. — City 
of Muskegon v. Zeeryp, Mich., 96 N. W. Rep. 502. 

30. CONSPIRACY — Religious Societies. — Action of con- 
spiracy in combining to charge plaintiff, a priest, before 
an ecclesiastical court, for conduct unbecoming a min- 
ister and with forgery, will not lie.—Irvine v. Elliott, 
Pa., 55 Atl. Rep. 859. 

31. CONSTITUTIONAL LAW — Water Supply Contract.— 
Borough contracting for supply of water held estopped 
to thereafter build waterworks for its own use and that 
of its citizens. — Potter County Water Co. v. Borough of 
Austin, Pa., 55 Atl. Rep. 991. 

32. ConTRACTS—Joint Obligations. — Contract between 
plaintiff and 186 others, under which he agreed to build 
a milk condensory plant, held a joint obligation of the 
defendants.—Pittsley v. Young, Pa., 55 Atl. Rep. 920. 

33, CORPORATION — Duty to Stockholders. — An officer 
of a corporation, purchasing its stock from a stock- 
holder, held to owe such stockholder no duty to disclose 
to her facts within his knowledge affecting the value of 
the stock.—O’Neile v. Ternes, Wash., 73 Pac. Rep. 692. 

34, CRIMINAL EVIDENCE — Confegsions.—In a prosecu- 
tion for homicide, witnesses who heard certain state- 
ments constituting a confession held competent to tes- 
tify whether defendant appeared to be joking or sincere 
when making the statements.—Horn y. State, Wyo., 73 
Pac. Rep. 705. 

35. CRIMINAL TRIAL — Insanity. —In a criminal prose- 
cution, in which defendant pleaded insanity, the read- 








ing of extracts from the opinion of the supreme court 
regarding insanity of a testator in a will case asa part 
of the court’s charge held error.—Lowe vy. State, Wis., 96 
N. W. Rep. 417. 

36. CRIMINAL TRIAL— Newly Discovered Evidence.— 
Refusal to open the case during the argument and allow 
introduction of newly discovered evidence going only to 
impeach a witness’ testimony is not an abuse of discre- 
tion.—Barclay v. Commonwealth, Ky., 768. W. Rep. 4. 

87. DEATH — Damages. — Where a person wrongfully 
injured lived an appreciable length of time thereufter, 
the action by his administrator was for injuries under 
the survival act, and not for death. — Olivier v. Hough- 
ton County St. Ry. Co., Mich., 96 N. W. Rep. 434. 


38. DEEDS —- Color of Title. — A deed signed by the ad- 
ministrator of an estate is good as color of title, though 
not purporting to have been executed under an order 
of the court of ordinary. — Street v. Collier, Ga , 458. KE. 
Rep. 294. 

39. DESCENT AND DISTRIBUTION—Perpetuity .—Where 
real estate was conveyed to a trustee under a trust 
which was void as a per ctuity, on the death of the 
grantor the property was subject to disposition as in- 
testate estate.—Casgrain v. Hammond, Mich., 96 N. W. 
Rep. 510. 

40. DIVORCE — Alimony. — In awarding alimony, the 
court should consider the condition of the parties, 
financially and otherwise, the duration of their mar- 
riage, the value of the husband’s estate, and how far 
the wife contributed thereto.—McKee v. McKee, Neb., 
96 N. W. Rep. 489. 

41. DIVORCE—Alimony.—In an action for divorce, an 
order vacating a judgment for alimony pending appeal 
held not to constitute a reversal thereof, so as to entitle 
the husband to recover alimony paid thereunder from 
the wife.—Mercer v. Mercer, Colo., 73 Pac. Rep. 662. 


42. DIVORCE — Alimony. —In an action for divorce, 
held that there was no abuse of discretion in refusing to 
set aside an order allowing $60 alimony monthly.—Sum- 
ner v. Sumner, Ga., 45 8. E. Rep. 315. 


43. DIVORCE—Character Action. — Where, in an action 
for divorce, the defendant appears and joins issue by 
answer, the nature of the proceeding is thereby changed 
trom a proceeding in rem to one in personam. — Gibbs v. 
Gibbs, Utah, 73 Pac. Rep. 641. 

44. EJECTMENT — Unlawful Withholding Possession.— 
One who had quit premises on notice, leaving the keys 
on the inside, the doors being locked, one by a spring 
lock, held not in unlawful possession, so as to authorize 
ejectment against him.—Connor vy. Connor, Mich., 96 N. 
W. Rep. 441. 

45. EMINENT DOMAIN—Boom Company. — The fact that 
aboom company is a trespasser on land by reason of 
the fact that it took and held possession thereof before 
it acquired any right therein does not preclude it from 
acquiring the same by exercising its statutory power of 
eminent domain. — Samish River Boom Co. v. Union 
Boom Co., Wash., 73 Pac. Rep. 670. 


46. EQUITY—Multiplicity of Suits. — A bill to restrain a 
corporation from so operating its dam as to injure 
other shore owners of a lake held maintainable to pre- 
vent a multiplicity of suits at law. — State v. Sunapee 
Dam Co., N.H., 55 Atl. Rep. 899. 

47. EQUITY—Nonsuit.— A motion for judgment dis- 
missing an action at the cluse of plaintifi’s evidence 
held proper, though the statutory motion for a nonsuit 
does not apply to suits in equity.—O’Neile v. Ternes, 
Wash., 75 Pac. Rep. 692. 

48. EQuITY—Wills.—On an issue of testamentary ca- 
pacity, evidence of attorney who drew the will and at- 
tending physician held of great weight. — Jn re Kane’s 
Estate, Pa., 55 Atl. Rep. 917. 

49. EvIDENCE — Admissibility. — The doctrine of the 
admissibility of oral evidence to vary a contract does 
not apply as between a party to it and a stranger.— 
Crockett v. Miller, Neb., 96 N. W. Rep. 491. 
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50. EVIDENCE—Admissibility. — Letter written by zen- 
eral agent of life insurance company held admissible, 
in action on policy, asa declaration in the line of duty.— 
Knarston v. Manhattan Life Ins. Co., Cal., 73 Pac. Rep. 
740. 

51, EVIDENCE—Oral Statements.—Oral statements and 
promises tnade by plaintiff to defendant, just prior to 
the signing of the contract sued on, tending to vary its 
terms, are not admissible. — McCall Co. v. Jennings, 
Utah, 73 Pac. Rep. 689. 

52. EVIDENCE—Original Entries. — An unsigned mem- 
orandum, made by defendant in an action on a note in 
his book of original entries, is inadmissible as evidence 
of set off.— livttle vy. Weaver, Pa., 55 Atl. Rep. 838. 

53 Ev. vENCE—Population of Town. — A court, in de- 
termining the population of a county, can take judicial 
notice only of the public records as to such fact.— 
Adams v. Elwood, N. Y., 68 N. E. Rep. 126. 

54. EVIDENCE—Stopping Car.—In an action for in 
juries in a collision with a street car, it could not be 
presumed as a matter of common knowledge that the 
“ar could have been stopped within 150 feet.—Kotila v. 
Houghton County St. Ry. Co., Mich., 96 N. W. Rep. 437. 


55. EXECUTORS AND ADMINISTKATORS — Claims, — A 
claim by a husband against his wife’s estate held not al- 
lowable, where the only proot thereof consisted of com- 
munications between him and his wife in her lifetime.— 
Jones v. Probate Court of East Greenwich, R. I., 55 Atl. 
Rep. 881. 

56. EXECUTORS AND ADMINISTRATORS — Costs of Liti- 
gation.—Where litigation between an administrator and 
his brothers resulted in bringing into the estate a large 
sum of money concealed, heirs who were entitled to 
share therein held liable to contribute to the cost of the 
litigation.—Maney v. Casserly, Mich.,96 N. W. Rep. 478. 


57. EXECUTORS AND ADMINISTRATORS — Judgment and 
Lien.—Judgment in an action against an executrix, be- 
gun more than five years after the death of decedent, 
held notalienon decedent’s real estate. — Bowman v. 
Knorr, Pa., 55 Atl. Rep. 976. 

58. EXEMPTIONS—Attachment.—That a debtor moved 
to dissolve the attachment without first making a claim 
for his exemption did not constitute a waiver of his ex- 
emption.—State v. Gardner, Wash., 73 Pac. Rep. 690. 


59. EXEMPTIONS — Member of Firm. — A member ofa 
firm, though the head of a family, cannot claim as ex 
empt any portion of the firm property levied on to sat- 
isfy the claims of the creditors. — Lynch v. Englehardat- 
Winning-Davison Mercantile Co., Neb., 96 N. W. Rep. 
524. 

60. FrRauD—Preferred Creditor.—The rule that, where 
a bona fide creditor takes property in satisfaction of his 
claim, the transaction is not voidable for fraudulentin- 
tent of the vendor, does not apply to a purchaser who, 
by direction of the debtor, pays the price to a preferred 
creditor.—Pope v. Kingman & Co., Neb., 96 N. W. Rep. 
519. 

61. FRAUD -—- Presumptions. — Instruction ; that good 
faith is presumed in business transactions, and fraud 
must be shown, is correct, where the parties do not 
have any family relationship. — Crockett v. Miller, Neb., 
96 N. W. Rep. 491. 

62. FRAUDS, STATUTE OF—Standing Trees. — Standing 
trees are a part of the realty, and therefore are not the 
subject of a parol conveyance. — Drake v. Howell, N. 
Car., 45 8S. E. Rep. 539. 

63. FRAUDS, STATUTE OF— Waiver of Statute. — Where 
defendant, in an action to redeem under an agreement 
in his answer, admitted the agreement, he waived the 
objection that the contract was void, under the statute 
of frauds, because not in writing.—Davis v. Greenwood, 
Neb., 96 N. W. Rep. 526. 

64. GARNISHMENT — Judgment Against Garnishee.— 
Where a garnishee, after service of the writ, disposed of 
the property in his possession belonging to the princi- 
pal defendant, the value of which exceeded plaintiff's 








demand, the court could enter judgment against tlie gar- 
nishee.—Eidemiller v. Elder, Wash., 73 Pac. Rep. 687. 

65. GAS — Refusal to Supply. — Incoming tenant held 
not bound to pay outgoing tenuni’s gas bill as a condi- 
tion to obtain a supply.—Millcr y. Wilkes-Barre Gas Co., 
Pa .55 Ath. Rep. 74. 

66. HAWKERS AND PEDDLERS — Licenses, — A city or- 
dinance requiring a license for hawkers and peddlers of 
teas, coffees, etc., and fixinga license fee at $10fora 
week and $50 for a year, is valid.—City of Muskegon v. 
Zeeryp, Mich., 96 N. W. Rep. 502. 

67. HIGHWAYS — Obstruction of Sidewalk by Deputy 
Marshal Executing Writ of Restitution.—A deputy of 
the United States marshal for the District of Columbia 
is not gulity of the violation of a police regulation pro- 
hibiting the obstruction of the streets or sidewalks of 
the city of Washington, when, in the execution of a writ 
of restitution issued by a justice of the peace in a land- 
lord and tenant proceeding, he removes the household 
goods of the tenant or occupant from the premises 
mentioned inthe writ and places them in an orderly 
and proper manner on the sidewalk in front of the 
premises and near the curbstone. — Williams y. District 
of Columbia, Dist. of Col. App., 31 Wash. Law Rep. 682. 

68 HOMICIDE — Assault With Intent to Kill. —Ina 
prosecution for assault with intent to kill, an instruc- 
tion held not error onthe ground that it raised an in- 
tent to kill from certain facts as a presumption of law.— 
Lowe y. State, Wis., 96 N. W. Rep. 417. 

69, HOMICIDE—Reputation.—On trial for murder, gen- 
eral reputation of deceased for violence held admissible, 
but not evidence of specific acts.—People v. Gaimari, N. 
Y.,68 N. E. Rep. 112. 

72. INJUNCTION—Motion to Dissolve.—An order deny- 
ing a motion to vacate a temporary injunction, and con- 
tinuing the same until the trial of an action to restrain 
defendants from cutting off plaintiffs’ connection with 
defendants’ sewer, held proper.— Solomon y. Wilming- 
ton Sewerage Co., N. Car., 45 8. E. Rep. 536, 

7l JuDGES—Death of Judge.—A court presided over 
by the successor of a deceased judge can grant or deny 
a motion for new trial in a case tried by the deceased 
while in office.—Union Pac. R. Co. v. Lotway, Neb., 9% 
N. W. Rep. 527. 

72. JUDGMENT— Default. — Where judgment by default 
is rendered in a case in which the damages are not li- 
quidated, defendant is concluded as to all material 
allegations save the amount of damages. — Lenney v. 
Finley, Ga., 45 S. E Rep. 317. 

73. JUDGMENT—Homestead.—A judgment setting apart 
a year’s support cannot be collaterally attacked on the 
ground that the widow had also a homestead out of her 
deceased husband’s estate. — Groover, Stubbs & Co. v. 
Brown, Ga., 45 8. E. Rep. 310. 

74. JUDGMENT—Res Judicata.—Withdrawal of a claim 
of a judgment creditor against an insolvent’s estate 
pending a reference, and subsequent dismissal by reason 
thereof, held not res judicata of the validity of such 
claim.—Fishbeck v Mielenz, Wis., 96 N. W. Rep. 426. 

75 JUSTICES OF THE PEACE Cause of Action. — The 
provision of Civ. Code, § 4116, is complied with, whether 
a copy of the cause of action is contained in the body of 
the summons or is attached as an exhibit.—Southern Ry. 
Co. v. Collins, Ga., 45S. E. Rep. 306. 


76. LANDLORD AND TENANT—Lease.— Where a room on 
the ground floor of a hotel building was leased to a 
ticket broker, the lease held to carry with it the use for 
the lessee’s customers of a door and hallway leading 
from the rotunda of the hotel to the room leased.— 
Kitchen Bros. Hotel Co. v. Philbin, Neb., 9 N. W. Rep. 
487. 

77. LIBEL AND SLANDER—Privilege.—A statement made 
concerning plaintiff, warning him against perjury, held 
privileged.—Hudnel! v. Eureka Lumber Co., N. Car., 45 
8. E. Rep. 5382. 

78. LIFE INSURANCE—Forfeiture.—Waiver of forfeiture 
of a life policy by extension of time of payment of 
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premiums, though not based ona new consideration or 
an estoppel, protects the insured till the insurer repu- 
diates the extension,—Knarston v. Manhattan Life Ins. 
Co., Cal., 73 Pac. Rep. 740. 

79. LIMITATION OF ACTIONS—Parties.— Where an 
amendment is asked to bring a new party after the run 
ning of the statute of limitations, it will he denied.— 
Wright v. Eureka Tempered Copper Co., Pa., 55 Atl. Rep. 
978. 

80. LIMITATION OF ACTIONS — Pledged Property. —A 
pledgee can subject the property pledged to his debt, 
though it is barred by limitations.—Commercial & Savings 
Bank v. Hornberger, Cal., 73 Pac. Rep. 625. 

SL. LIMITATION OF ACTIONS—Priority of Liens.—Ab 
sence of a mortgagor from the state, while suspending 
limitations as against the mortgagee’s right to foreclose, 
does not prevent other liens, attaching after the time 
limited has expired, trom obtaining priority over the 
mortgage.—Brandenstein v. Johnson, Cal.,75 Pac. Rep. 
744. 

82. LOGS AND LOGGING — Action for Services. — As- 
sumpsit held not maintainable to recover for services 
rendered in moving defendant’s logs in ariverto one 
side, so that plaintiff's logs might be passed through and 
fioat down the river.—Doyle v. Pelton, Mich., 96 N. W. 
Rep. 483. 

S43. MANDAMUS—Awarding Contracts.—Mandamus w. - 
lie to the control the action of a state printing board int 
awarding contracts for state printing to the lowest and 
best bidder.—Marsh v. State, Neb., 96 N. W. Rep. 520. 


84. MANDAMUS—School Commissioners. — Mandamus 
may beinvoked tocompel a board of school commis- 
sioners to recognize the rights of a member thereof.— 
Akerman v. Board of School Com’rs of Cartersville, Ga., 
45 8. E. Rep. 312. 

85. MARRIAGE—Intoxication.—Intoxication at the time 
of entering into a marriage contract will not render the 
marriage void, but only voidable.—Barber v. People, II1., 
68 N. E. Rep. 93. 


56. MARRIAGE—Venue.—To show that a mock marriage 
took place in the state, one who knew the place, but did 
not know the location of the state line, may testify to 
having shown it to another, and he may testify to her 
having shown it to him.—Barclay v. Commonwealth, 
Ky., 768. W. Rep. 4. 

87. MASTER AND SERVANT—Assumed Risk.—Selection 
of an emery wheel to be used on a grinding machine ina 
factory held not a duty devolving on the master, and 
hence an operative, in using one of them, assumed the 
risk of its bursting.—Randa v. Detroit Screw Works, 
Mich., 96 N. W. Rep. 454. 


Ss. MASTER AND SERVANT—Assumed Risk.—Workmen 
employed in repairing a track near a tunnel held to have 
assumed the rjsk of passing traims.—Sanker v. Pennsyl- 
vania R. Co., Pa., 55 Atl. Rep. 833. 

0. MASTER AND SERNANT—Contributory Negligence.— 
Where a motorman,on reaching a street crossing with 
his car, failed to look for an approaching car, and a col- 
lision resulted, he was guilty of contributory negligence, 
preventing recovery.—Bobb v. Union Traction Co., Pa., 
55 Atl. Rep. 972. 

90. MASTER AND SERVANT—Injury to Employee.—Evi- 
dence of improper condition of ground where plaintiff 
was directed to pile steel bars. which toppled over onto 
him, held inadmissible; he having worked there four 
hours in the daylight, and known as much of the con- 
dition as defendant.—Grant v. National Ry. Spring Co., 
83. N. Y. Supp. 1021. 

91. MASTER AND SERVANT—Liability of Master.—A 
master held liable for the wrong occasioned by the wan 
ton and reckless attempt of a servantto accomplish his 
master’s business in an unlawful manner.—Southern Ry. 
Co. v. James, Ga.{ 45 8. E. Rep. 303. 

92. MASTER AND SERVANT—Vice-Principal.—Superin- 
tendent of construction company held a vice-principal, 
for whose negligence the principal was liable.—Butter 








man v. McClintic-Marsball Const. Co., Pa., 55 Atl. Rep 
839. 

93. MECHANICS’ LIENS—Time of Payment.—Contracts 
for steam-heating plant held to sufficiently fix the time 
of payment to entitle the contractor to a mechanic’s lien 
under Mechanic’s Lien Act, Laws 1895, p. 228, § 6.— Roulet 
v. Hogan, II1.,68 N BE. Rep. 97. 

94. MINES AND MINERALS—Oil Lease.— Rights of the 
lessee in an oil lease held lost by his failure to make any 
search for four years, after putting down two wells with- 
out finding oil.—Florence Oil & Refining Co. v. Orman, 
Colo., 73 Pac. Rep. 628. : 

95. MORTGAGES—Appraisement —An appraisement of 
real estate for foreclosure cannot be attacked on the 
ground that the appraisers were mistaken in their valu- 
ation.—Green v. Doerwald, Neb., 96 N. W. Rep. 634. 

96. MORTGAGES—Fair Cash Value.—Whether the price 
bid on foreclosure was two-thirds of the fair cash value 
of the property is a question for the appraisers, who de- 
termine the value before the sale.—Wolcott v. Hen- 
ninger, Neb , 96 N. W. Rep. 612. 

97. MORTGAGES—Foreclosure Sale.—Where certificates 
as to liens appear on the record on appeal from fore- 
closure sale, the presumption obtains that the court had 
evidence showing the regularity of the sale.—Kingsley 
v. Svoboda, Neb., 96 N. W. Rep. 518. 

98. MORTGAGES—Refusal “to Release.—A. mortgagee is 
notfliable for failure to release a mortgage, where the 
right of the person demanding it is doubtful.—Sullivan 
Sav. Inst. v. Sharp, Neb., 96 N. W. Rep. 522. 

99. MORTGAGES—Trust Deed —A trust deed is in effect - 
a mortgage, and foreclosure out of court by sale under 
the powers therein conveys no title.—Staunchfield v. 
Jeuter, Neb., 96 N.@W. Rep. 642. 

100. MORTGAGES — Unsatisfied Balance.— After a sale 
under a trust deed securing a note,an action may be 
maintained for any unsatisfied balance.—Herbert Kraft 
Co. v. Bryan, Cal., 73 Pac. Rep. 745. 

101. MUNICIPAL CORPORATIONS—Icy Sidewalks.—In an 
action for injurtes caused bya fall on an icy sidewalk, 
plaintiff is not bound to affirmatively show want of con- 
tributory negligence.—-Brown v. White, Pa.,55 Atl. Rep. 
848. 

102. MUNICIPAL CORPORATIONS—Sewage.— Where acity 
permits a sewer to be overtaxed, its liability for sewage 
caused to flow back on private property is not affected 
by the fact that it is a public corporation.—Roberts 
Bros. v. City of Dover, N. H., 55 Atl. Rep. 895. 


103. MUNICIPAL CORPORATIONS— Waterworks Company 
—Possibility that waterworks company, laying its pipes 
through a city, may compete with the waterworks owned 
by acity and supplying the inhabitants with water, is no 
ground for preventing the waterworks company from 
laying its pipes.—Rochester & L. O. Water Co. v. City of 
Rochester, N. Y., 66 N. E. Rep. 117. 

104. NaMES—Variance.—A judgment held of no validity 
because of variance between proper name of defendant 
and that given in the judgment and process.—Thornily 
v. Prentice, lowa, 96 N. W. Rep. 728. 

105. NEGLIGENCE—Children.—A child 25 months of age 
is not chargeable with contributory negligence.—O’Brien 
v. Wisconsin Cent. Ry. Co., Wis ,96 N. W. Rep. 424. 

106. NEGLIGENCE—Injury to Customer.—A customer in 
a creamery, injured by the breaking of a belt, held to 
have been there by the proprietor’s invitation, as regards 
its duty to protect him from the danger.—True v. Mere- 
dith Creamery, N. H., 55 Atl. Rep. 893. 

107. NEW TRIAL—Discretion of Court.—A motion for a 
new trial is addressed to the discretion of the trial court 
which will not be interfered with save in cases_of abuse. 
—Marr v. Burlington, C. R. & N. Ry. Co.,lowa, 96 N. W. 
Rep. 716. 

108. NEW TRIAL—Joint Motion.—Where two or more 
parties join in a motion for new trial, unless it should be 
sustained as to all, it must be overruled as to all.—Mc- 
Carthy v. Morgan, Neb., 96 N. W, Rep. 489, 
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109. OFFICES ANP OFFICERS—Right to Sue on Piumbing 
Inspector’s Bond.—A person sustaining damage by rea- 
son of neglect of duty on the part of the inspector of 
plumbing is justified in law in putting his official bond in 
suit, and in using the name of the District of Columbia 
for that purpose. — District of Columbia v. Ball, Dist. 
of Col. App., 31 Wash. Law Rep. 726. 

110. PLEDGES—Foreclosure.—A pledgee may recover 
the amount of his debt from the debtor by an independ- 
ent suit, without foreclosing the pledge.—Commercial & 
Savings Bank v. Hornberger, Cal., 73 Pac. Rep. 625. 

111. PRINCIPAL AND AGENT—Authority of Cashier.—An 
employee of a state insurance agent, who is given the 
title of “cashier,” isnot therebyimplicdly authorized to 
indorse and discount drafts in the name of his principal. 
— Exchange Bank v. Thrower, Ga., 45 8. E. Rep. 316. 

112. PUBLIC LANDS—Heomestead.—A lease of the land 
by a homesteader gives ‘the lessee a right of possession 

. Similar to that of his lessor.—Tiernan v. Miller & Leith, 
Neb., 96 N. W. Rep. 661. 

113, PUBLIC LANDS—Jurisdiction of State.—Where cer- 
tain lands were patented by the United States govern- 
ment prior to the formation of the state of Washingon, 
and were thereafter by an executive proclamation in- 
cluded within the boundaries of an Indian reservation, 
they were not subject to sale by the state.—Jones v. Call- 
vert, Wash., 73 Pac. Rep. 701. 

114, RAILROADS — Negligence. — A railroad company 
held liable for injuries to a trespasser on the track, if its 

ervants failed to use due care to discover his position 
under such circumstances as would have put a reason- 
able man on inquiry.—Myers v. Boston & M. RK. R.,N. 
H , 55 Atl. Rep. 892. 

115. RAILROADS—Switch Tracks.-A city council held 
not authorized to allow a permanent switch track ina 
street for a private business only, to the damage of 
abutting property. — Cereghino v. Oregon Short Line R. 
Co., Utah, 73 Pac. Rep. 634. 

116. RAILROADS—Widening Street. — The adoption by 
the municipality of a plat on the w‘dening of a street 
held not to amount to an implied vacation of a part 
thereof to a railway company, nor a dedication thereof 
to it.—Ghicago Terminal Transfer R. Co. v. City of Chi- 
cago, Ill., 68N. E. Rep. 99. 

117. RECEIVERS — Pleading. — One suing as receiver 
should state sufficient facts as to his appointment, so 
that the court may know that it was legally made.— 
Hagerman v. Thomas, Neb., 96 N. W. Rep. 631. 

118. RECEIVERS — Removal. — Refusal to vacate an 
order appointing a receiver for unfitness held proper; 
the order to show cause not being based on papers at- 
tacking his fitness, and he not being apprised of the 
charges till the hearing.—Townsend v. Oneonta, C. & R. 
8. Ry. Co., 88 N. Y. Supp. 104. 

119. RECORDS—Parties.—Where the examiner, in a pe- 
tition under the Torrens Law, suggests that a certain 
party named be made « defendant, but the suggestion is 
not observed, the judgment thereupon entered is void as 
to such party and all persons in privity with him.— 
Dewey v. Kimball, Minn., 96 N. W. Rep. 704. 

120. RELEASE—Consideration.—Where a note in set- 
tlement of a past-due debt extends the time of payment, 
with a stipulation releasing all claims for damages, the 
stipulation rests on a sufficient consideration. — William 
Deering & Co. v. Walter, Neb., 96 N. W. Rep. 517. 

121. REPLEVIN — Alternative Judgment. — Where 
plaintiff brings replevin and fails to procure possession 
of the property, an alternative judgment for the return 
of the property or its value is not required.—McCarthy 
v. Morgan, Neb., 96 N. W. Rep. 489. 

122. REPLEVIN—Chattel Mortgages.— A mortgagee in 
possession held entitled to maintain replevin for the 
property, and not required to apply for an order of sale. 
—Thompson Vv. Dyer, R. J., 55 Atl. Rep. 824. 

123. SALES—Breach of Warranty. — In an action for 
breach of warranty in a sale, it was not necessary, in 
order to sustain the action, that complainant had made 





a previous offer to return. — Phillips v. Crosby, N. J.,55 
Atl. Rep. 814. 

124. SALES — Executory Contract. — The purchaser 
may terminate an executory contract of sale, and be 
liable only for damages the difference between the con- 
tract price and the market value. — McCall Co. v. Jen- 
nings, Utah, 73 Pac. Rep. 639. 

125. SCHOOLS AND SCHOOL DistTrRicrs—Board of Edu- 
cation.—Board of education of city of New York held an 
independent corporation, and not a city agency.—Gun- 
nison v. Board of Education of City of New York, N, Y., 
68 N. E. Rep. 106. 

126. SHIPPING—Damages. — An owner held entitled to 
recover freight his vessel would have earned if it had 
made the trip designated in the charter party, where 
the charterer directed the discharge at an intermediate 
port without the owner’s consent.— Johnson y. D.H. 
Bibb Lumber Co., Cal., 73 Pac. Rep. 730. 

127. SHIPPING—Injury While in Service.—A seaman, re- 
ceiving injury while in the service of the ship, is en- 
titled to medical care and attendance, and to acure so 
far as acure is possible, at the expense of the ship.— 
Sander vy. Stimson Mill Co., Wash., 73 Pac. Rep. 688. 

128. SPELIFIC PERFORMANCE — Contract to Devise 
Land.—It is sufficient to authorize specific performance 
of acontract to devise land, though there was no ex- 
press promise to make a will.—Best v. Grolapp, Neb., 
96 N. W. Rep. 641. 

129, STIPULATIONS — Agreement Between Parties. — 
Rule of court that an agreement between attorneys will 
not be considered, unless in writing, held not to apply 
to an agreement made before a mast.r during the trial 
of the cause.—Black v. Black, Pa., 55 Atl. Rep. 847. 


130. STIPULATIONS —- Revocable Agreement. — Where 
plaintiff agreed with defendant that a plea and demurrer 
filed on the second day of the term might be filed as of 
the first day, such agreement was revocable at the will 
of the party making it.— Southern Bell Telephone & 
Telegraph Co v. Karle, Ga., 458. E. Rep. 319. 


131. WITNESSES—Impeachment.—In an action for in- 
juries, evidence that plaintiff’s witness had told another 
in plaintiff’s absence that plaintiff had injured her ankle 
when a girl, and that it was always weak, held not proper 
rebuttal for impeachment.—Bailey v. Seattle & R. Ry. 
Co., Wash., 73 Pac. Rep. 679. 

132. WITNESSES —Impeachment.—Testimony as_ to 
what a witness said when persons went to take his testi- 
mony, being competent only to contradict his testimony, 
is not admissible; proper foundation for the contra- 
diction, by his being asked as to \he statements, not hav- 
ing been laid.—Barclay v. Commonwealth, Ky., 768. W. 
Rep. 4. 

133, WITNESSES—Impeachment.—A witness may be im- 
peached by proof that his reputation fortruth and ver- 
acity in the community in which he lived upto within 
about two months of the trial was bad.—State v. Pucca. 
Dela., 55 Atl. Rep. 831. 


134. WITNESSES—Statements of Physician.—Where a 
physician made statements contradictory of those testi- 
fied toon the preliminary examination, it was proper for 
the county attorney to call his attention to the state- 
ments there made, under Rev. St. 1899, § 3685.—Horn y. 
State, Wyo., 73 Pac. Rep 705. 


135. WITNESSES—Written Memorandum.— A witness 
cannot, without finally testifying frum his recollection 
of the facts,testify from written memorandum, without 
showing that he madeit or knew it to be correct.—Len 
ney V. Finley, Ga., 45 S. E. Rep. 317. 

136. WORK AND LABOR—Breach of Contract.—Where a 
party hires to another for a fixed period, and leaves with- 
out fault on the part of his employer, he can recover on a 
quantum meruit, less such damages as the employer may 
have sustained by the breach of contract.—Murphy v. 
Sampson, Neb., 96 N. W. Rep. 494. 
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